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AMENDMENTS TO THE LONGSHOREMEN’S AND 
HARBOR WORKERS’ COMPENSATION ACT 


WEDNESDAY, MAY 18, 1960 


Howser or REPRESENTATIVES, 
SUBCOMMITTEE ON SAFETY AND COMPENSATION 
OF THE COMMITTEE ON EpucaTION AND LABOR, 
Washington, D.C. 


The subcommittee met, pursuant to call, in room 100, George Wash- 
ington Inn, Washington, D.C., at 10 a.m., Hon. Roy W. Wier (chair- 
man of the subcommittee) presiding. 

Present: Representatives Wier, Zelenko, O’Hara, Frelinghuysen, 
and Goodell. 

Staff member present : Reva Beck Bosone, legal counsel. 

Mr. Wirr. We will come to order. 

I might announce to those present that this subcommittee has just 
about completed its hearings and business on the Federal employees’ 
compensation bills. Our next thing on the agenda this morning is 
the longshoremen’s legislation. 

There are a number of bills to amend the Longshoremen’s Act. I 
think we have about eight bills here in which this committee will be 
interested. Last year two amendments to the Longshoremen’s Act 
were passed. One was a third-party bill by Congressman Zelenko 
and the other was a safety amendment. 

(The text of the eight bills follows :) 


(H.R. 6111, 86th Cong., 1st sess. ] 


A BILL To amend the Longshoremen’s and Harbor Workers’ Compensation Act, so as to 
provide that an injured employee shall have the right to select his own physician, and 
for other purposes 


Be it enacted by the Senate and House of Representatives wt the United States 
of America in Congress assembled, That section 7 of the Longshoromen’s and 
Harbor Workers’ Compensation Act is hereby amended to read as fcllows: 

“Sec. 7. (a) The employer shall be liable for the expenses of such medical, 
surgical, or other attendance or treatment, nurse and hospital service, medicine, 
crutches, and apparatus necessitated by the injury of the employee for such 
period as the nature of the injury or the process of recovery may require. . 

“All fees and other charges for treatment or care under this section shall be 
limited to such charges as prevail in the same community for similar treatment 
or care of injured persons of like standard of living, and the level of prevailing 
charges shall be interpreted by the deputy commissioner. 

“(b) The deputy commissioner, before whom a claim is being heard, on his 
own motion, or upon a motion of the employee whose claim is being heard, may 
require the examination of the employee by a physician selected by such deputy 
commissioner, and may require a report from such physician covering such mat- 
ters as the deputy commissioner specifies. The employer or his insurance carrier 
may, in the discretion of the deputy commissioner, be ordered to pay for such 
an examination in such an amount as may be directed by such deputy 
commissioner. 
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“(e) (1) An injured employee may, when care is required, select the physi- 
cian who is to treat him. If for any reason during the period when medical 
treatment or care is required the employee wishes to transfer his treatment and 
care to another physician, he may do so in accordance with rules prescribed by 
the deputy commissioner. If hospitalization or institutional care is required, 
the employee may select the hospital or institution to render such care, and the 
employer shall be liable for food, clothing, and maintenance furnished by such 
hospital or institution to the employee. If the employee is unable, due to the 
nature of the injury, to select his own physician, hospital, or institution, and the 
emergency nature of the injury requires immediate medical treatment and care, 
or if he does not desire to select his own physician, hospital, or institution and so 
advises the employer, the employer shall promptly provide him with the necessary 
medical treatment and care; but the employee, when subsequently able to do so, 
may select his own physician, hospital, or institution for the continuance of any 
medical treatment or care required. 

“(2) The deputy commissioner shall prescribe the form of a notice informing 
employees of their privilege under this subsection, and such notice shall be 
posted and maintained by the employer in a conspicuous place or places in and 
about his place or places of business. 

“(3) Subject to the provisions of subsection (e), if the employer believes that 
care being rendered to an injured employee is not adequate and it would be to 
the best interests of the employee that a physician other than the attending 
physician treat the employee, he may file an application with the deputy com- 
missioner having jurisdiction of the claim for the purpose of obtaining an order 
to that effect. If the deputy commissioner finds it to be in the best interests of 
the employee to transfer to another physician, an order may be entered to that 
effect and the employer would be relieved of the responsibility of paying for 
further services of the attending physician: Provided, however, That nothing 
herein contained shall operate to prevent such employee from selecting another 
physician of his choice. 

“(4) The employer shall be entitled to have the claimant examined by a phy- 
sician of the employer’s choice at a place reasonably convenient to the claimant, 
and in the presence of the claimant’s physician, and refusal by the claimant to 
submit to such examination at such time or times as may be reasonably necessary 
in the opinion of the deputy commissioner shall bar the claimant from recovering 
compensation for any period during which he has refused to submit to such 
examination. For an examination requested by an employer, by a physician of 
the employer’s choice, the claimant shall be paid all expenses incident to such 
examination which, in the opinion of the deputy commissioner, are necessary and 
reasonable, including transportation and actual loss of wages incurred in order 
to submit to the examination. 

“(d) The employer shall have the right to a hearing before the deputy com- 
missioner at any time he believes charges for medical care, services, or supplies 
are exorbitant. 

“(e) After consultation with the medical profession in each workmen’s com- 
pensation district, the Commission shall establish such panels of qualified 
physicians as may be necessary for the carrying into effect of the provisions of 
this Act. In order to carry out the purposes of this Act, the Commission shall 
from time to time review such panels, revising where necessary.” 

Sec. 2. Subsection (a) of section 13 of said Act is hereby amended to read as 
follows: 

“Spo. 13. (a) The right to compensation for disability under this Act shall be 
barred unless a claim therefor is filed within two years after the injury, and 
the right to compensation for death shall be barred unless a claim therefor is 
filed within two years after the death, except that if payment of compensation 
has been made without an award on account of such injury or death, a claim may 
be filed within two years after the date of the last payment. Such claim shall be 
filed with the deputy commissioner in the compensation district in which such 
injury or such death occurred.” 
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[H.R. 7496, 86th Cong., 1st sess. ] 


A BILL To provide for the payment of expenses of administration of the workmen’s 
compensation provisions of the Longshoremen’s and Harbor Workers’ Compensation Act 
by insurance carriers and self-insurers authorized to insure under section 32 of the 
Act, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 45 of the Longshoremen’s and 
Harbor Workers’ Compensation Act is amended to read as follows: 

“See. 45. (a) At the end of each fiscal year the Secretary shall determine the 
cost in such fiscal year of administering all provisions of this Act with the excep- 
tion of section 41. In determining the cost of administration, any expense in- 
curred during such fiscal year and properly chargeable to equipment may be 
apportioned over such period, not to exceed five years, as the Secretary deems 
advisable. 

“(b) The amount so determined shall be prorated among the carriers and 
self-insurers authorized to insure under section 32 of this Act. The assessment 
basis shall be the total money benefits paid by such carriers and self-insurers 
during such fiscal year. 

“(c) The Secretary shall assess each carrier or self-insurer for its pro rata 
share of the total amount of the administrative costs of this Act in the fiscal 
year as determined under this section, and shall give written notice, sent by 
certified mail, to insurance carriers and self-insurers of the assessments against 
them. The assessment shall become due and payable and not subject to admin- 
istrative or judicial review on the twentieth day following receipt of such 
notice, except that any carrier or self-insurer objecting to the assessment shall 
have the right within such twenty-day period to apply for a hearing with re- 
spect to any matter pertinent to the assessment to which the notice relates. If 
an application for a hearing is received within such time, the Secretary shall 
hold a hearing and shall make findings of fact, where necessary, on the basis 
of the record of such hearing, and shall state his conclusions in the form of an 
order. Such order shall become final and conclusive on the thirtieth day after 
it is filed in his office and the assessment thereupon shall be due and payable 
if approved by such order and if no proceedings for judicial review, as herein 
authorized, are filed. An order which has not become final shall be subject 
to judicial review in the same manner and to the same extent as review is 
provided for compensation orders in section 21 of the Act (except for its pro- 
vision for the granting of a stay of payment), and suits instituted against 
the Secretary or his designee to secure review of orders shall be brought only 
in the United States District Court for the District of Columbia. The assess- 
ment, if sustained on appeal, shall become due and payable upon the conclu- 
sion of such proceedings. 

“(d) Collection of an assessment in default shall be made by the Secretary 
through default and judgment proceedings in the manner provided in section 
18 with respect to the collection of defaulted payments of compensation. To an 
assessment found in default by a supplementary order filed under section 18 
the Secretary (or the court, on application to modify the judgment if necessary ) 
shall add a penalty of 10 per centum of the amount in default for each thirty- 
day period or any part thereof, but such penalty shall not exceed $1,000. In- 
terest at 6 per centum per annum shall accrue on any unpaid order or judgment 
after the penalty for nonpayment has reached $1,000. 

“(e) All amounts collected under the provisions of this section shall be paid 
into the Treasury as miscellaneous receipts except that amounts collected un- 
der the provisions of the District of Columbia Workmen’s Compensation Law 
shall be credited as revenues of the Government of the District of Columbia. 

“(f) The Secretary shall have authority to make such regulations as he may 
deem necessary to carry out the purposes of this section, including, but not 
limited to, provisions for the making and keeping of records by carriers and 
self-insurers, inspection of such records, and submission by carriers and self- 
insurers of reports prescribed by the Secretary. 

“(g¢) If a carrier or self-insurer fails to make or keep records in the form and 
manner required by regulations issued pursuant to this section or misrepresents 
any material fact in a report, or denies the inspection of records, the Secretary, 
in accordance with the procedure specified in section 32(b) of this Act, may 
suspend or revoke the authorization of a carrier to insure compensation or a 
self-insurer to act as a self-insurer under this Act. If any carrier or self- 
insurer fails to furnish any information required under regulations issued pur- 
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suant to this section in order to compute an assessment, the Secretary shall 
determine the pro rata assessment of such carrier or self-insurer from the avail- 
able evidence, after such investigation as he deems necessary. In the event of 
such failure, the Secretary shall add to the assessment a penalty of 50 per 
centum thereof for noncompliance with this section and such regulations, which 
amount shall be treated as a part of the assessment. 

“(h) In the administration of this section, the Secretary shall have the 
authority of a deputy commissioner, in making an investigation or inquiry, as 
contained in sections 23, 24, 25, and 27 of this Act. 

“(i) The provisions of this section shall apply to extensions and applications 
of this Act and the Secretary may, in his discretion, treat the administration of 
each extension or application as a part of the administration of this Act in 
computing assessments due.” 

Sec. 2. Section 47 of the Longshoremen’s and Harbor Workers’ Compensation 
Act is amended to read as follows: 

“Sec. 47. The expenses incurred by the Department of Labor in the adminis- 
tration of this Act and any extensions or applications thereof, may be paid from 
the appropriations for salaries and expenses for the administration of the 
Federal Employees’ Compensation Act, in such proportion as the Secretary 
determines to be fairly attributable to the cost of administration of the respec- 
tive Acts.” 

Sec. 3. The provisions of this Act shall become effective upon approval by the 
President except that liability for assessments shall accrue only from and after 
the first day of the next fiscal year commencing after the date of approval. 


(H.R. 8600, 86th Cong., 1st sess.] 


A BILL To amend the Longshoremen’s and Harbor Workers’ Compensation Act to 
eliminate double liability in certain cases. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 7 of the Longshoremen’s and 
Harbor Workers’ Compensation Act (33 U.S.C. 907) is amended by adding at 
the end the following new subsection : 

“(e) If any expense for medical treatment of an employee for which his 
employer is liable as provided in this section is paid by any person pursuant to 
a contract, agreement, or trust for the benefit of such employee under the terms 
of which such employee is not entitled to benefits thereunder to the extent that 
such benefits are available to him under this section, then (A) if such person 
is not the employer, the employer shall be discharged of liability under this 
section to the extent of any reimbursement made by the employer to such person 
for having paid such expense, and (B) if such person is the employer, the 
employer shall be discharged of liability under this section to the extent that 
he has paid such expense.” 

Sec. 2. Subsection (k) of section 14 of the Longshoremen’s and Harbor Work- 
ers’ Compensation Act (33 U.S.C. 914(k)) is amended to read as follows: 

“(k)(1) If the employer has made advance payments of compensation, he 
shall be entitled to be reimbursed out of any unpaid installment or installments 
of compensation due. 

“(2) If any person has paid, pursuant to a contract, agreement, or trust, an 
amount which the recipient of such payment under the terms of such contract, 
agreement, or trust, is not entitled to receive if such recipient is entitled to 
receive compensation under this Act, then (A) if such person is not the employer, 
the employer shall be discharged of liability to pay compensation to such re- 
cipient under this Act to the extent of any reimbursement paid by the employer 
to such person for having paid such amount, and (B) if such person is the 
employer, the employer shall be discharged of liabiilty to pay compensation to 
such recipient under this Act to the extent of such amount.” 
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[H.R. 9317, 86th Cong., 2d sess.] 


A BILL To amend the Longshoremen’s and Harbor Workers’ Compensation Act to make 
it unlawful for an employer to discriminate against an employee by reason of his par- 
ticipation in proceedings brought under such Act. 


Be it enacted by the Senate nad House of Representatives of the United States 
of America in Congress assembled, That the Longshoremen’s and Harbor 
Workers’ Compensation Act is amended by renumbering sections 49, 50, and 51 
as 50, 51, and 52, respectively, and by inserting immediately after section 48 
the following new section: 


“DISCRIMINATION AGAINST EMPLOYEES WHO BRING PROCEEDINGS 


“Sec. 49. It shall be unlawful for any employer or his duly authorized agent 
to discharge or in any other manner, discriminate against an employee as to his 
employment because such employee has claimed or attempted to claim compen- 
sation from such employer, or because he has testified or is about to testify in a 
proceeding under this Act. Any employer who violates this section shall be 
liable to a penalty of not less than $100 or more than $1,000, as may be deter- 
mined by the deputy commissioner. All such penalties shall be paid to the dep- 
uty commissioner for deposit in the Treasury of the United States, and if not 
paid may be recovered in a civil action brought in the appropriate United States 
district court. Any employee so discriminated against shall be restored to his 
employment and shall be compensated by his employer for any loss of wages 
arising out of such discrimination: Provided, That if such employee shall cease 
to be qualified to perform the duties of his employment, he shall not be entitled 
to such restoration and compensation. The employer alone and not his carrier 
shall be liable for such penalties and payments. Any provision in an insurance 
policy undertaking to relieve the employer from the liability for such penalties 
and payments shall be void.” 


(H.R. 9552, 86th Cong., 2d sess. ] 


A BILL To amend the Longshoremen’s and Harbor Workers’ Compensation Act, as 
amended, to provide increased benefits in case of disabling injuries and for other 
purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 6 of the Longshoremen’s and 
Harbor Workers’ Compensation Act, as amended (33 U.S.C. sec. 906), is amended 
to read as follows 

“Sec. 6. (a) No compensation shall be allowed for the first three days of the 
disability, except the benefits provided for in section 7: Provided, however, That 
in case the injury results in disability of more than twenty-one days, the com- 
pensation shall be allowed from the date of the disability. 

“(b) Compensation for disability shall not exceed $121 per week and com- 
pensation for total disability shall not be less than $25 per week: Provided, how- 
ever, That, if the employee’s average weekly wages, as computed under section 
10, are less than $26 per week, he shall receive as compensation for total dis- 
ability his average weekly wages.” 

Sec. 2. Section 9(e) of the said Act is hereby amended to read as follows: 

“(e) In computing death benefits the average weekly wages of the deceased 
shall be considered to have been not more than $181.50 nor less than $39 but the 
total weekly compensation shall not exceed the weekly wages of the deceased.” 

Sec. 3. Section 14(m) of the said Act is hereby repealed. 

Sec. 4. The amendments made by the foregoing provisions of this Act ‘shall 
become effective upon enactment. 


[H.R. 9748, 86th Cong., 2d sess. ] 


A BILL To amend the Longshoremen’s and Harbor Workers’ Compensation Act, as 
amended, to provide increased benefits in case of disabling injuries and for other 
purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 6 of the Longshoremen’s and 
Harbor Workers’ Compensation Act, as amended (33 U.S.C. 906), is amended 
to read as follows 
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“Sec. 6. No compensation shall be allowed for the first three days of the dis- 
ability, except the benefits provided for in section 7: Provided, however, That in 
case the injury results in disability of more than fourteen days, the compensa- 
tion shall be allowed from the date of the disability. 

“(b) Compensation for disability shall not exceed $70 per week and compen- 
sation for total disability shall not be less than $22 per week : Provided, however, 
That, if the employee’s average weekly wages, as computed under section 10, 
are less than $22 per week, he shall receive as compensation for total disability 
his average weekly wages.” 

Sec. 2. Section 9(e) of the said Act is hereby amended to read as follows: 

“(e) In computing death benefits the average weekly wages of the deceased 
shall be considered to have been not more than $105 nor less than $33 but the 
total weekly compensation shall not exceed the weekly wages of the deceased.” 

Sec. 3. Section 14(m) of the said Act is hereby repealed. 

Sec. 4. The amendments made by the foregoing provisions of this Act shall 
become effective upon enactment. 





[H.R. 10075, 86th Cong., 2d sess. ] 


A BILL To amend the Longshoremen’s and Harbor Workers’ Compensation Act, so as to 
provide that an injured employee shall have the right to select his own physician, and 
for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 7 of the Longshoremen’s and 


Harbor Workers’ Compensation Act is amended to read as follows: 
“MEDICAL SERVICES AND SUPPLIES 


“Sec. 7. (a) The employer shall furnish such medical, surgical, and medical 
rehabilitation services, and other attendance or treatment, nurse and hospital 
service, medicine, prosthetic appliances and proper fitting and training in the 
use of such appliances, for such period as the nature of the injury may require 
or as necessary to restore the employee to his maximum level of physical capacity 
or as necessary to give relief from pain. The employer shall also furnish 
replacements or repairs of such prosthetic appliances when deemed necessary 
by the deputy commissioner, unless the need for such replacements or repairs is 
due to lack of proper care by the employee. The deputy commissioner shall 
have authority to determine the necessity, character, and sufficiency of any aid 
furnished or to be furnished as required by this section and shall have authority 
to order a change of physician, hospital, or rehabilitation facility when in his 
judgment such change is desirable or necessary. 

“(b) (1) The employee shall have the right to choose an attending physician 
from a panel of a reasonable number of competent, suitable, and impartial 
physicians to be named by the employer. The employee shall have the right 
to make a second choice of physician from such panel if he is not satisfied with 
the first choice. The deputy commissioner may, under rules prescribed by the 
Secretary of Labor, permit an injured employee to make selection of a physician 
not on the panel, where specialized or extraordinary services are needed, or 
where employee is injured outside of his State, or in cases of emergency. If the 
employee is unable, due to the nature of the injury, to select his physician from 
a panel and the emergency nature of the injury requires immediate medical 
treatment and care, the employer shall promptly select for him a physician 
from the panel. 

“(2) The deputy commissioner shall determine what number of physicians 
constitutes a reasonable number for such panel. In determining the reasonable- 
ness of the size of the medical panel, the deputy commissioner shall take into 
account the number of competent, suitable, and impartial physicians or facilities 
conveniently available to or in the community in which the medical service is 
required, and where only one such physician is available, the tender of attention 
by such physician shall be construed as a compliance with this section unless 
specialized or extraordinary treament is necessary which the physician cannot 
render. In such panel, partnerships and clinics shall be deemed as one physician. 
Every employer shall post the names and addresses of the physicians on his 
panel in such manner as to afford his employees reasonable notice thereof. 
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“(3) If the employer has knowledge of the injury and the necessity for 
treatment, and shall fail to maintain such panel or fails to permit the employee 
to make choice of his physician from such panel, the injured employee may 
select a physician to render service at the expense of the employer. No claim for 
medical or surgical treatment shall be valid and enforceable against such em- 
ployer, unless within 20 days following the first treatment, the physician giving 
such treatment furnish the employer and the deputy commissioner a report of 
such injury and treatment, on a form prescribed by the Secretary of Labor. 
The deputy commissioner may, however, excuse the failure to furnish such 
report within 20 days when he finds it to be in the interest of justice to do so, 
and may, upon application by a party in interest, make an award for the reason- 
able value of such medical or surgical treatment so obtained by the employee. 

“(c¢) All physicians and surgeons attending injured employees shall comply 
with all the rules and regulations adopted by the Secretary of Labor, and shall 
make reports to the deputy commissioner at any and such times as required by 
him upon the condition or treatment of any injured employee, or upon any 
other matters concerning cases in which they are employed. 

“(d) If the employee unreasonably refuses to submit to medical or surgical 
treatment, the deputy commissioner may, by order, suspend the payment of fur- 
ther compensation during such time as such refusal continues, and no com- 
pensation shall be paid at any time during the period of such suspension, unless 
the circumstances justified the refusal. 

“(e) Whenever in the opinion of the deputy commissioner a physician has 
not correctly evaluated the extent or degree of physical or mental disability or 
the period of disability of any injured employee or correctly or sufficiently stated 
the cause of such disability, or whenever an independent medical opinion is 
deemed necessary, the deputy commissioner shall have the power to cause such 
employee to be examined by a physician selected by the deputy commissioner 
and to obtain from such physician a report upon the condition or matter which 
is the subject of inquiry. The deputy Commissioner shall have the power, in 
his discretion, to charge the cost of such examination to the employer, if he 
is a self-insurer, or to the insurance company which is carrying the risk. The 
cost of such examination shall include the payment to the employee of all 
necessary and reasonable expenses incident to such examination, such as trans- 
portation and loss of wages. 

“(f) All fees and other charges for such treatment or services shall be not 
higher than such charges as prevail in the same community for similar treatment 
of injured persons of like standard of living, and shall be subject to regulation 
by the deputy commissioner. The deputy commissioner shall have authority 
to pay from the administration fund established by section 45 the cost of exami- 
nations requested by him which are not otherwise charged as provided for in 
this section. 

“(g) The liability of an employer for medical treatment as herein provided 
shall not be affected by the fact that his employee was injured through the fault 
or negligence of a third party, not in the same employ, unless and until notice 
of election to sue has been given as required by section 33(a) or suit has been 
brought against such third party without the giving of such notice. The em- 
ployer shall, however, have a cause of action against such third party to recover 
any amounts paid by him for such medical treatment in like manner as provided 
in section 33(b) of this Act.” 





[H.R. 11714, 86th Cong., 2d sess. ] 
A BILL To amend the Longshoremen’s and Harbor Workers’ Compensation Act, as 


amended, to provide increased benefits in case of disabling injuries and for- other 
purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 6 of the Longshoremen’s and 
Harbor Workers’ Compensation Act, as amended (33 U.S.C. 906), is amended 
to read as follows: 

“Sec. 6. (a) No compensation shall be allowed for the first three days of the 
disability, except the benefits provided for in section 7: Provided, however, That 
in case the injury results in disability of more than fourteen days, the compensa- 
tion shall be allowed from the date of the disability. 

“(b) Compensation for disability shall not exceed $70 per week and compensa- 
tion for total disability shall not be less than $22 per week: Provided, however, 
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That, if the employee's average weekly wages, as computed under section 10, are 
less than $22 per week, he shall receive as compensation for total disability his 
average weekly wages.” 

Sec. 2. Section 9(a) of the said Act is hereby amended to read as follows: 

“(e) In computing death benefits the average weekly wages of the deceased 
shall be considered to have been not more than $105 nor less than $33 but the 
total weekly compensation shall not exceed the weekly wages of the deceased.” 

Sec. 3. Section 14(m) of the said Act is hereby repealed. 

Sec. 4. The amendments made by the foregoing provisions of this Act shall 
become effective upon enactment. 

I might say that one of our difficulties in the operation of this com- 
mittee 1s getting space for committee hearings. I was hoping that 
we could get started yesterday but no room was available in which we 
could meet. 

I am pondering right now as to whether the clerk of the Committee 
on Education and Labor is going to arrange a room for us tomorrow. 

I might announce at present that on this committee is myself as 
chairman; to my right are Congressman Zelenko, of New York, and 
Congressman O’Hara, of Michigan; on my left is Congressman 
Frelinghuysen, of New Jersey. Congressman Goodell is not here 
as yet. 

Are there any of the witnesses that you advised to be here today, 
Mrs. Bosone, or would you like to start, Mr. Zelenko? 

Mr. ZetenKo. No. 

Mr. Wier. Is there any one here who wishes to testify on these bills 
this morning? 

Mr. Smiru (Wallace M. Smith, American Mutual Insurance Alli- 
ance, Chicago, Ill.) Congressman, my name is Wallace Smith. We 
were informed by Mrs. Bosone that today was going to be, I think, just 
for the comments of the Congressman and authors of the bills. 

Mr. Wier. Perhaps before we are through there will be some of the 
Congressmen present. ae 

Mr. Durham, of North Carolina, who has a bill in here, has given 
notice to us that he is holding it up temporarily because he has found 
some defects in it. He will not & present. He asked that we set 
his bill aside until we receive notice from him. That is H.R. 11267. 

Mr. Smith, would you identify yourself? 

Mr. Smiru. I am from the American Mutual Insurance Alliance. 

Mr. Wier. Mr. Zelenko, that being the case, with no Congressmen 
here and no witnesses who are prepared to testify this morning, I 
think the committee would be interested in hearing you. 

Some of these new members are not familiar with this field of long- 
shoremen’s legislation. 

You have two bills here, as I understand it, H.R. 9748 and H.R. 
10075. 

Mr. Zevenko. Mr. Chairman, if it meets with your approval, I 
should like to take up first 10075. oe 

Mr. Wier. Congressman Roosevelt is sitting as chairman of the 
Subcommittee on Labor Standards this morning. He is ranking 
member and Congressman Landrum is unavailable. 

Mrs. Bosonr. Congressman Landrum’s father passed away. 
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STATEMENT OF HON. HERBERT ZELENKO, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


Mr. Zevenxo. Then, Mr. Chairman, with your permission, I should 
like to take up H.R. 10075. I do not have a prepared statement 
because, frankly, I thought we would have a number of our colleagues 
here and I wanted to give the courtesy of being heard first to those 
who were not members of the subcommittee, but I can discuss this 
bill without a statement, and would be very happy to have the com- 
mittee question me as I go along. 

H.R. 10075 provides that in the case of an injury to a longshore- 
man, he would have the right to pick as a physician to treat him one 
who is part of a panel of competent and acknowledged and certified 
physicians, the panel having been established and certified by the 
commissioner. 

Up to the present time, in the case of an injury to a longshoreman, 
he has been sent to a doctor who was the choice of his employer, 
usually somebody with an office in the vicinity. 

Through the years this has caused a great deal of acrimony and 
claims have arisen from time to time on the part of the longshoremen 
that the physician was minimizing his injuries in regard to any injury 
he might have or that the physician perhaps did not give him the 
attention which he needed; that the parties did not have the rela- 
tion of client and physician which we ordinarily have in everyday life; 
that is, where a person retains his own physician to treat him. This 
does not mean that the physician who has been acting on the part of 
the employer was incompetent: nor is this impugning his integrity. 
However, having been hired in the first instance by the employer, 
through the years the employee felt that perhaps he was not getting 
the kind of attention which he felt he deserved. In some instances, 
these complaints were imaginary. In many instances, there was cer- 
tain substance to them. 

This bill will eliminate this type of complaint. There has been some 
legislation introduced which goes the other way; that is, to permit 
the employee to pick any physician of his own choosing. 

There are dangers in that also. The employee perhaps would not 
know the qualifications of the doctor. The doctor might not be quali- 
fied. He might be steered to doctors. The doctor might not be a 
specialist in the field in which he is not particularly qualified for the 
injury involved. 

My bill adopts a middle approach. 

I may say that it has been modeled after a statute in the State of 
Wisconsin. The physicians who wish to serve on such a panel submit 
their qualifications and, if they are properly qualified, a panel of 
workable size is established. 

Mr. Wier. Who establishes that ? 

Mr. ZeLENKO. The commissioner. 

In the State of Wisconsin, the compensation commissioner estab- 
lishes it. Here it would be the appropriate officer. Reading from the 
bill, it states that the employer names the panel but the deputy 
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commissioner passes upon the qualifications. The employer then posts 
the names of the panel. 

Mr. Fre~incuuysen. Where is the language that refers to the 
panel, Mr. Zelenko? 

Mr. O'Hara. (b) (1), page 2. 

Mr. ZetenKo. It also provides that in case of emergency the em- 
ployee may pick a physician of his own choosing. 

One of the panel may not be available. It may be an emergency 
injury and the employee can then pick a physician of his own choosing. 

I may say that we do not have any other witnesses here at this 
time but, generally, it is my understanding that the industry looks 
with favor on this particular bill. 

The labor people favor it and I understand that management 
favors it. 

I shall be glad to answer any questions. 

The main purpose of the bill, as I indicated, was to eliminate these 
complaints which I have enumerated, and establish some kind of a 
a relationship. 

he injured person having a right to choose a doctor from the panel 
will establish that kind of relationship rather than him being forced 
to take any one particular physician which is the case at the present 
time. It will not cost anybody any more money and it does not call for 
any appropriations. 

Mr. Wrer. Mr. Zelenko, last year when we held our hearings on 
the amendments to the longshoremen’s bill, there were bills in effect 
that made it possible for the injured employee not only to select the 
doctor of his choice, but likewise to select the hospital at which he 
preferred to be treated. 

The complaint was that many times these hospitals that the ship- 
ping companies used as their employees’ hoenitale were many, many 
miles away and the ambulance would drive by two or three hospitals 
to get to the company hospital. 

Have you included choice of hospitals? 

Mr. ZevenKo. There are no hospitals involved in this bill. This is 
just a question of the doctor. 

Mr. Wier. That is just the medical care? 

Mr. ZetenKo. I want to call the committee’s attention to page 6. 
When this was drawn it was before the third party bill was passed and, 
up until that time, the injured party had to make his choice as to 
whether he would take compensation or sue a third party in the event 
he had been injured by a third party. 

I would ask the committee to refer to line 4; after the word “em- 
ploy” to put a period, and then to cross out everything after the word 
“employ” to and including the word “notice” on line 7, and that will 
bring this bill in conformity with the third party law as it exists at the 
present time. 

The sense of section (g) on page 6 now is that the employer is liable 
for the medical treatment. That does not change anything. However, 
in the case of an action against a third party, the employer would be 
entitled to recover the amounts paid by him. In effect, it would be 
his insurance company which would go after the cost of the treatment 
but if we eliminate the portions which I have just asked to be deleted, 
then we are in conformity with the new law. Of course, election does 
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not exist any more. We do not mention hospital as a matter of choice, 
but if you look at page 2 on line 8, you will see the following: 

The deputy commissioner shall have authority to determine the necessity, 
character, and sufficiency of any aid furnished or to be furnished as required by 
this section and shall have authority to order a change of physician, hospital, 
or rehabilitation facility when in his judgment such change is desirable or 
necessary. 

In other words, if this becomes law and this man chooses a physician 
and this physician orders him to go to a hospital and should he have 
any complaint which is a substantial one and which he feels is contrary 
to his rights and perhaps is not doing him justice in his treatment, 
he then, of course, can complain to the deputy commissioner and, under 
this section, the commissioner can order a change. That takes care 
of the hospital situation. 

This, I think, is a much better and sounder approach than to let 
the injured person choose his hospital. 

The reasons I indicated before as to why he should not choose his 
own doctor would apply here. 

He may pick a hospital which would not be best for him. Here, 
if it is not to his benefit, the deputy commissioner can order a change. 

That takes care of the hospitalization, Mr. Wier. 

Mr. Wier. Mr. Zelenko, you have dwelt entirely on H.R. 10075, have 
you not ¢ 

Mr. ZELENKO, Yes, sir. 

Mr. Wier. Maybe we ought to permit questions here on 10075. 
What is the difference between that bill and 9748 ? 

Mr. Zecenxo. H.R. 9748 is a different subject entirely. 

Mr. Roosevelt has a bill on the same subject. 

Mr. Wier. That is hospital care ? 

Mr. Zetenko. Yes. That is H.R. 6111. I do not think it would 
be proper for me to discuss Mr. Roosevelt’s bill at this time. How- 
ever, I do understand that in Mr. Roosevelt’s bill the injured person 
may choose his own physician. That is substantially the difference in 
the bills. 

Mr. Frevincuvuysen. Mr. Chairman? 

Mr. Wier. Mr. Frelinghuysen. 

Mr. Frevincuvuysen. I notice that the Department of Labor gave 
an adverse report on H.R. 6111 and I was going to ask Mr. Zelenko 
whether his approach of using a panel is an attempt to obviate the 
objection which they make to a free choice by the employee. 

They suggest that the panel, such as Wisconsin has set up, might 
be appropriate, which I assume was one of the reasons why you looked 
into the situation in Wisconsin as a guide. 

Mr. Zecenko. As a matter of fact, I introduced my bill based on the 
Wisconsin statute and although the Department of Labor has not come 
out. with an affirmative report, I think by reading their remarks on 
Congressman Roosevelt’s bill, it would be well to assume that they 
would favor my bill as against Congressman Roosevelt’s bill. 

Mr. Frevincuvysen. May I ask, have we requested such report ? 

Mrs. Bosonr. Yes, all reports were requested a long time ago. 
These are the only two that I have. 

Mr. Fre,incuuysen. How long ago? 

Mrs. Bosone. Several weeks. 
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Mr. Fretincuuysen. I was going to ask Mr. Zelenko, if I could, 
about this expression “competent, suitable, and impartial physicians.” 
I do not know what an impartial physician is to tell you the truth, 
and I was wondering who determines the suitability, impartiality, and 
competency. Is that a determination to be made by the deputy com- 
missioner or by the employer ? 

Mr. ZevenKo. I think that you have put your finger on a most sen- 
sitive point. 

Most physicians, I would say, all of them, are impartial in their 
treatment of a patient. They are doctors. They want the patient 
to get well. However, every once in a while some of these cases 
are part of an adversary proceeding. There may bea third party in- 
volved. There may be a lawsuit. There may be a question of the 
extent of the injury which would determine the amount of compen- 
sation or the percentage of disability, whether it will be permanent or 
partial or partially permanent. 

I must digress for a minute to explain this point. 

The experience in the New York courts was such that, let us say, 
in the ordinary negligence case, a plaintiff would come up with his 
doctor and the defendant would come up with his doctor, with each 
doctor standing firm on his opinion but with the defendant’s doctor 
minimizing the injury and the plaintiff’s doctor magnifying it. This 
is not to impugn their motives but those things do occur. 

The New York courts, some years ago, established what they call an 
impartial medical board. Where there was a wide divergence of 
opinion, the court could direct, with the consent of the parties and 
sometimes on its own motion, that a doctor be chosen from an im- 
partial panel to give an opinion. 

Now, coming down to this situation, the word “impartial” has the 
same significance. 

It is the feeling that perhaps the doctor being chosen from a panel 
would not tend to classify himself as part of an adversary proceeding. 

I say this is not to impugn the doctor’s ability or his motives but 
perhaps, knowing that he is on one side of a proceeding, he is only 
human and he may tend to become one of the advocates of that side 
and, therefore, a panel as such in which the doctor does not represent 
either the proponent or the adversaries of a certain claim would be 
helpful. 

Mr. Fretincuvysen. I do not want to interrupt, but I wonder 
whether your comments do not underline the question I just asked. 

As I understand the language on page 2, lines 14 through 16, it says 
that the panel is to be named by the employer and that it is to be of a 
reasonable number of competent, suitable, and impartial physicians. 

Then it says on page 3, that the deputy commissioner shall deter- 
mine what is a reasonable number. 

It does go on and say that he should take into account the number 
of competent, suitable, and impartial physicians conveniently avail- 
able, but it does not seem to say that he has any role in determining 
the impartiality, the competency, and suitability of the physician, 
so that it seems to me that this would still leave the employer with 
the decision as to who should be on the panel and there would be no 
way of challenging, as I read it, the impartiality of the panel chosen 
by one side. 
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If you did have an adversary proceeding, you might have a loaded 
panel, I would think. 

Mr. ZeLenKo. Except that if you go to line 8 on page 2, if the em- 
ployee feels that he is not being dealt with fairly, he can complain 
to the deputy commissioner. The language that you read just below 
that is salutary. We want a panel to be impartial. 

Mr. Frevincuuysen. The language on line 8 says nothing about 

challenging the impartiality of the panel. Itsays that: 
The deputy commissioner shall have authority to determine the necessity, char- 
acter, and sufficiency of any aid furnished or to be furnished as required by 
this section and shall have authority to order a change of physician, hospital— 
and so on, 

Mr. Zecenko. I have tried to explain, and it is difficult of explana- 
tion, the word “impartiality.” We are not dealing with lawyers. 
We are dealing with doctors. Partiality occurs once in a while. 
There have been many cases where doctors, let us say, representing 
parties have come up with opinions which moneywise, their clients 
might not like. Their opinions may not accurately reflect the extent 
oftheinjury. That ite make them partial. 

However, it is difficult and most sensitive to say that a doctor is not 
impartial but those things do happen. 

Mr. Frevtincuuysen. I do not see how the employee could ever 
say that. It says: 

The employee shall have the right to make a second choice of physician from 
such panel if he is not satisfied with the first choice. 

That would seem to give him an opportunity before anything is 
done, of making a choice. That might be on the basis of his feeling 
that a physician that he does not want would be partial but if he does 
make the choice there is no appeal to the deputy commissioners that 
I see. 

Mr. Zetenko. He does have an appeal as appears from line 8 down. 
You see, the reason why the Wisconsin statute has worked out quite 
well is that the average injured person knows only that he is hurt, he 
isinjured. He wants treatment. He does not know the qualifications 
of any particular doctor. His family physician might be 50 or 100 
miles away and would not be available, would not be competent to 
treat this case, might not want to treat it. 

You give him a choice of a panel. It is the kind of choice, I would 
say, which would not be based on knowledge unless he had an adviser 
alongside of him, which he would not have. One would be just as 
good as the other. 

The only time that I might feel that was not being handled properly 
would be perhaps if he was not getting better or being cured quickly 
enough, which is a common complaint of most people anyway, out- 
side of these things. They think the doctor is not treating them 
properly. 

He would then have the right to bring his complaint to the deputy 
commissioner. 

Now, that would protect him if the commissioner found perhaps 
that the doctor was incompetent or that the doctor was not doing the 
best for this man. That is why, then you come down to the panel 
business I think the panel should be chosen by the employer because 

57196—60——2 
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he, in the first instance, pays the fee, but the word “impartial” is put 
in as more of a salutary word in the beginning than a word based on 
substance. It is an indication to the employers not to go out looking 
for doctors who will promise them to keep the medical costs low. 

I looked into the background of the Wisconsin statute and found 
it was working out well. I am not wedded to the wording which is 
taken from that statute. However, it is a guarantee to the employee 
that the doctors would take no interest in the case except to treat 
the injured person as a patient. 

Mr. Frevincuvuysen. I have no desire to prolong this but it seems 
to me that we want to be sure that the panel is going to consist of 
people who are competent and who are not partial and I would think 
that perhaps the commissioner ought to be given some direct. respon- 
sibility—perhaps that is not necessary—not only to determine what is 
a reasonable number of the panel but to take a look at their impar- 
tiality and competency other than by a method of appeal such as 
there is on page 2: 

The deputy commissioner shall have authority to determine the necessity, char- 
acter, and sufficiency of any aid furnished. 

I suppose that is a way of checking on the competency of the panel 
and if it seemed to indicate incompetency, you would just transfer 
the case to another physician. Perhaps that is enough. 

Mr. Zevenko. This thing was put in as a safety device. Right now 
the name of the doctor is posted in the place of employment. There 
is one doctor that the employer has chosen and they go to him and 
that is the way it stands, i I would think that some of this has to 
be left not only to the good intentions of the employer but to his busi- 
ness sensibilities. 

It would not pay him to designate too large a panel of doctors. By 
the very numbers he could not pick quacks, doctors who would not 
treat these people and try to get them well so that they could resume 
their employment. 

Mr, Frevincuuysen. I would think that the normal instinct would 
be to put on the panel as good doctors as possible. 

Mr. ZeLtENKO. In most cases, the doctor is a competent one. This 
is to take care of the isolated instance where the doctor feels that he 
is doing a job for the employer by minimizing the worker’s injuries. 
The panel would accomplish that. The word “impartial,” as I say, is 
just a salutary word directed to the employer. It does not have any 
particular significance except if an adversary proceeding came up 
later and then we have this language from line 8 down to line 13 that 
the injured party can complain to the deputy commissioner, he can 
look into it and throw out everything and put this man in the hands 
of the company physician or someone whom he considers competent. 

I think that, by having it worded the way it is now, the employer 
would be very careful to pick competent physicians because he knows 
that they would have this check on the doctor once the doctor was put 
into the service. 

Mr. Fretincuuysen. Thank you, Mr. Zelenko. 

I do have one other question with respect to language on page 4, 
starting with line 18: 


If the employee unreasonably refuses to submit to medical or surgical treat- 
ment * * *, 
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I notice, for example, in H.R. 934, a bill by Mr. Roosevelt, there is 
the language: 

Nothing in this act shall be deemed to require an employee who relies on or is 
treated by prayer or spiritual means through the application and use of the 
tenets or teachings of any recognized church or religious sect to undergo any 
medical or surgical treatment * * *. 

How did we handle that aspect of treatment? Would this be an 
unreasonable refusal if he did have religious tenets which led him 
to refuse to submit to the treatment ? 

Mr. ZELENKO. Where this has arisen, Mr. Frelinghuysen, is mainly 
in the case of the practitioners of Christian Science. They have advo- 
cated that a person who is injured under these statutes be given the 
choice to visit a Christian Science practitioner and achieve his healing 
that way, assuming that he is a practitioner. Frankly, there has been 
much opposition to it not on a religious basis but on a practical basis 
on the question of whether or not if a person, let us say, has suffered 
a severe laceration which might require an amputation or sutures or 
most any other thing you could think of in the way of emergency 
medical treatment, it might not be better to treat that person. The 
person might be unconscious. 

I am just giving you isolated cases which have come up. If they 
knew he was a Christian Science practitioner and, let us say, he had 
in advance said, “I only want to be treated or healed by a practitioner 
of Christian Science,” they would not want to take the responsibility 
of somebody in his family starting a lawsuit. 

We did not include it in our bill. Of course, I realize that this is 
a sensitive area. I do not wish to speak against Christian Science. 
Let us say I speak for my bill. It is the obligation of any one injured 
in third party suites or compensation to mitigate the monetary dam- 
age, to do what that particular person can to achieve a normal state of 
health again. 

Now, some people have refused to undergo medical or surgical 
treatment not for religious reasons but either to build up the damages, 
to keep larger payments going, or to remain at home and not go back 
to work. Let us say they would rather suffer with the injury than 
to goto work. Work, of course, is a great deterrent. This 1s to force 
them to take this treatment and to try to get better so that they can 
resume their normal place in society again. That is why we felt that 
this section is so necessary. 

The person has to do what he can to mitigate his injury and to get 
himself better. 

Mr. Frevtincuvuysen. It does not spell out our position with respect 
to Christian Scientists. It does not necessarily make his refusal to 
mitigate unreasonable if he does have religious convictions. 

Mr. ZeLenKO. If we could say that Christian Science is medical 
treatment, he might refuse to go to his practitioner. This does not deal 
with Christian Science. This deals with somebody who, under the 
law, is required to get himself treated and does not do so. If he were 
not injured at his employment and did not want to have treatment, 
that is up to him and to his family. 

This does not deal with the same problem that we have on page 2 
where he was not satisfied with his doctor and might refuse to go to 
the doctor because he feels that the doctor was not treating him and 
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then goes to the commissioner. Here he might refuse any treatment 
because he did not want to go to work and that is why this is in there. 

Mr. Fre.incuuysen. Thank you very much for your explanation. 

Mr. Wier. Mr. O’Hara ? 

Mr. O’Hara. Mr. Chairman, I would like to suggest, if I could, 
that before we finish hearings with regard to the proposals on estab- 
lishing a panel of doctors that we attempt to have before us a witness 
who is familiar with the experience of other jurisdictions in operating 
under a similar statutory provision so that we could review their ex- 
perience and determine if this is the best way or if we might make any 
modifications in this system of doing things or just how we might 
go about it. 

Mr. ZetenKo. May I say, Mr. O’Hara, that in New York, a person 
in certain areas of compensation can go to his own physician. He 
ean go to his own doctor and his doctor treats him and fills out a 
form which he files with the compensation board and, if there are 
hearings on the subject, he thereafter testifies. 

Iam talking informally now. 

May I say this: In many instances a person goes to his own doctor 
and if the doctor knows it is a compensation case and he is getting 
paid by the compensation board and he knows that he may have to go 
to a hearing at some subsequent time, he might refuse to treat this 
fellow or send him to somebody else. That is why the panel, once 
it is established, is a place where this man knows he can go and get 
a doctor who will treat him. That is his protection. 

Mr. O’Hara. I thought that Mr. Frelinghuysen raised some valid 
questions with regard to makeup of this panel and just how it would 
work out in practice. 

I thought it would be worth while to the members of the subcom- 
mittee if we could determine from someone who has experience under 
a provision of this sort as to just how it would work out, say, in the 
State of Wisconsin. 

Mr. ZeLenKo. The reason why the only workable method is to have 
the employer name the panel is that you have 1 employer and you 
may have 4,000 workers and, if every one of the employees could 
name his own physician to be part of the panel, I think it would 
take a few years until you finally chose a panel. This may not be the 
best system but it is the most workable one. 

Some people have urged that if this is a union shop, the union 
should submit a list of doctors. However, in that case if it is not a 
closed shop, you would have other problems. In any event, he will 
have 1 person picking a panel as against 5, 10, 15, or maybe 2,000. 

That is the basis of this provision. I do not say it is the best but 
it is workable. 

Mr. Wier. Mr. Goodell ? 

Mr. Goopeti. Yes, Mr. Chairman. 

Mr. Zelenko, I guess you are the one of whom we ask the questions / 

Mr. ZeLtenKo. And I do not know all the answers. If anybody has 
an idea as to improve this bill, it is all right with me. 

Mr. Goopett. Assuming that somebody is unhappy about the treat- 
ment he is receiving from the doctor, how does your procedure differ 
from the Roosevelt bill, if at all ¢ , 
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Mr. Zetenko. I do not want to talk about Mr. Roosevelt's oil] be- 
cause he has not had a chance to explain it here. 

Mr. Goopety. He talks in his bill about the employer filing an appli- 
cation with the deputy commissioner having jurisdiction and obtain- 
ing an order to the effect that there should be a change of physicians. 
Your bill does not go into that language specifically but it does say 
the deputy commissioner makes the decision and presumably somebody 
has to call this to the deputy commissioner’s attention and normally 
it would be the employer. 

The Department dbinced to Mr. Roosevelt’s bill, as I understand it, 
because, as they said in their report, this would require an administra- 
tive procedure that they did not think was advisable. 

Mr. ZecenKo. Frankly, I did not want to go into that detail. I 
would say this: Suppose the employer, to take an example, is dis- 
satisfied? He thinks that this doctor is keeping the patient under his 
service an unreasonable length of time and keeping him out of work. 
Suppose, on the other hand, the employee feels that he is not being 
treated properly. I think under the wording of this section we can 
leave it to the judgment of the commissioner. 

The commissioner would be notified one way or the other, even 
informally by letter. This gives him the authority to change the 
service one way or another. 

I do not think we should spell out in a bill the procedures by which 
a doctor could be changed. I think we could leave that to the De- 
partment itself. 

Mr. Goopeti. That is fine. The Department, however, here, the 
Under Secretary of Labor in their opinion said that the Roosevelt bill 
did not provide for close enough administrative scrutiny of the medi- 
cal care selected by employees. 

I wonder if yours does provide a greater administrative scrutiny or 
whether it is actually looser ? 

Mr. ZetenKo. It does in a way because, first of all, they have 
something to do with the makeup or the number of physicians in 
the panel and, secondly, I think that this clause will save a great deal 
of money and time. Instead of putting the Department to the 
test in the first instance of picking what the Department. considers 
some competent physicians, I think we could assume, or if there is 
anything such as a presumption here, that any doctor chosen for 
the panel will be a doctor that is licensed to practice in that particular 
State and I would assume also, as a practical matter, on the panel 
the employer would list a number of orthopedists or internists or 
general practitioners and surgeons. 

We will assume also that these doctors, being admitted, are com- 
petent. 

I think the Department should only be brought in if there is a 
complaint which would arise only after the treatment had been going 
on for some time. 

In the case of the employer, he would say that doctor was keeping 
the worker out too long. 

In the case of the employee, the employee would say he was not 
being treated properly. 

I think if any one had a complaint, the method of bringing it be- 
fore the commissioner could be set forth in the Department by notice 
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posted in the shop for the employer. I do not think we should spell 
it out here. 

Mr. Goopeti. Your language says, as I understand it, that if the 
deputy commissioner feels that a change of physicians is desirable or 
necessary, he may order it. 

The Roosevelt bill says, or at least implies that the decision of the 
commissioner must be on the basis of the best interests of the em- 
ployee. That is the best interest of the employee as contrasted with 
desirable or necessary. 

I would say that your bill in this case probably gives the deputy 
commissioner a broader authority than Mr. Roosevelt’s bill does. 

Mr. ZELENKO. Indeed it does. You have two situations where a 
complaint might arise. 

In the case of the employee, he might feel that he is not being 
properly treated, he is being discharged too soon, let us say, he is 
- still injured, or that he is not getting better fast enough. 

In the case of the employer, he might feel that the doctor is keeping 
this man in his service and treating him long past the time that the 
employer feels he should and that the man should be at work so that 
it does give a picture in the general situations where this might arise. 
It would not arise too often. 

Mr. Goopetu. I havea further question. 

Do you imply that the deputy commissioner, in making this decision 
has to go through any sort of formality notifying anybody or having 
a hearing? 

Mr. ZeLtenxo. He might or might not do it. I leave that to his 
judgment where desirable and necessary. I think he would use a 
humane and fair approach. 

Mr. Goopett. In other words, if the deputy commissioner got a letter 
and talked with the outside third party who wrote the letter and he 
was satisfied he could order the change without consulting anybody 
else, employer or employee / 

Mr. Zevenxo. | think we could leave it that way. I do not think 
it would be done that way. I do not think the commissioner, on the 
basis of one conversation, would order a change from one doctor to 
another or one hospital to another. I think he would have one of his 
own doctors check on it. 

Mr. Goopetyt. What I am trying to delineate is the extent of his 
authority. 

Mr. Zetenko. It is quite broad. I would say we should rely on the 
humane approach in such a situation. If we spell it out we are only 
perhaps building up another bureau or a department inside of a de- 
partment to dot the i’s and cross the t’s and go into qualifications. I 
would rather leave it this way. You might not want to. I think such 
a situation would not arise too often. Most of these cases end up 
satisfactorily as far as the medical standpoint is concerned. 

Mr. Goope.u. I am concerned about the question Mr. Frelinghuysen 
raised with reference to the determination as to the qualifications of 
this panel. 

I take it from your bill that the employer has the right to change 
the panel any time he wants to. 

He just posts the list of the physicians. If he wants to take come- 
body off or put somebody on, he can do it at any time. 
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Mr. ZeELENKO. You are right. There is no provision here to make a 
choice, that is, no formality, but in practice I do not think the em- 
ployer would spend too much time on this subject. He would get a list 
of doctors. He might be advised, “get some orthopedists, get some 
general practitioners, get some surgeons, and put them on the list,” or 
the doctors themselves, although they would not do anything unethical, 
might have a mutual friend introduce them to the employer to get on 
the list. 

Mr. Goopeti. Your language says: 

The deputy commissioner shall determine what number of physicians con- 
stitutes a reasonable number for such panel, 

You do not imply that he shall say that a reasonable number of 
orthopedists or a reasonable number of any type of specialist is re- 
quired. You do not give the commissioner that authority ¢ 

Mr. Zevtenxo. I looked into the Wisconsin system and I do not say 
it is the best system but it is working pretty well. There are generally 
no complaints. 

Mr. gat ay I would like to ask a question which goes to 
the whole point of a panel. Do you feel there is a real need for giving 
the employee freedom of choice? Are there abuses under the present 
setup, Inadequate medical care or collusion of some sort, or discrimina- 
tion against an employee / 

Mr. ZELENKO. Those situations do arise. I would not say it is true 
in the majority of cases, but it is in substantial enough number to 
call for a panel. 

Mr. FreLINGHUYSEN. We lose nothing by a panel, and in some cases 
we obviate difficulties. 

Mr. Zetenko. Yes, and there is another good reason for a panel, and 
that is that, with one physician chosen, if he is not available they 
would have to hunt around and find somebody else. The panel would 
provide a reservoir. We could use the New York system of having the 
injured party go to his own doctor, but it would not work out so well 
in the case of longshoremen. Usually these are emergency injuries, 
very serious. 

If he wanted to choose his own physician, he would be in no posi- 
tion to pick him at the time or he might not be available and, therefore, 
I think that this panel would do the job. In some cases the man would 
have no say. He would be unconscious. Any doctor would be called 
and he would be in the service. However, if he were awake enough 
and alert enough and not injured too seriously and said he would 

‘ather go to Dr. Jones instead of Dr. Smith, this would enable him to 
do it. 

I think it would benefit the employer, too, because there would be 
a panel of doctors of all different specialties. 

Mr. Gooner. I take it you are leaving the statute of limitations 
as is. You did not mention in this bill the question of latent dis- 
abilities. 

Mr. ZeLENKO. I am not touching that at all. This is just the choice 
of doctors. 

Mr. GoopreLt. The Roosevelt bill did cover this, and the Department 
seemed to be in favor of some change as indicated by their letter here 
with reference to latent disabilities, 
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Mr. Zetenko. I did not read the letter to Mr. Roosevelt. Where 
is it? 

Mr. Goopetu. H.R. 6111. I have it attached to page 2. 

However, adequate time should be allowed for filing claims in cases involving 
latent claims or would be preferable in cases of slowly developing diseases and 
injuries such as disease for radiation hazard. 

Mr. ZeLEnN«Ko. I do not know what the statute of limitations is now 
on filing a claim. 

Mr. Goopeti. I presume it is a year, because this Roosevelt bill 
would have changed it to two, which they opposed in general but felt 
there should be a relaxation with reference to these injuries. 

Mr. Zevenxo. I think, in view of what is stated here and the fact 
that injuries may result as a result of radiation and may be latent, my 
bill is silent on it and I have no objection to that. 

Mr. Goopeti. We can ask some of the other witnesses about that. 

Mr. ZELENKO. We could only learn that, if someone knowledgeable 
on the subject had some statistic on it. 

Mr. Goopett. If there are only three cases, I think that is sufficient 
for us to eliminate the injustice from the law. 

Mr. ZeLENKo. It is conceivable that a longshoreman might handle 
something from which there emanated radiation. However, I would 
not think so. Most of their injuries require immediate attention. 

Mr. Goopreti. There are lots of others besides radiation energy 
where they claim the latent disability. This is a touchy area because 
you are always in a subjective situation where a doctor says, “I think 
his injury now related back to 3 years ago where he dropped a box over 
here and had to pick it up.” 

Mr. Zetenko. Of course, now he has to make his claim for com- 
pensation within 1 year and I would imagine that a year is a good 
figure, but if somebody has any evidence to submit here to make it 2 
years, I would not care whether it was 5 years or more. 

Mr. Goovett. There is one other thing that I would clarify in your 
language. 

Mr. ZELENKO. By the way, this bill is open for amendment at any 
point as to language or anything else; so feel free to go ahead. 

Mr. Goopet.. I appreciate that. On page 5, lines 3, 4, and 5, there 
is provision for an independent medical opinion. It says, “whenever 
an independent medical opinion is deemed necessary, the deputy com- 
missioner shall,” and I take it that the independent opinion is deemed 
necessary by the deputy commissioner ? 

Mr. ZELENKO. Or it may be by atreating doctor. One of the doctors 
may decide that he would like to call in a specialist or a superspecialist 
because the man is not responding. 

Mr. Goope.i. Suppose the employee deems it necessary? Could 
he doso? 

Mr. ZetenKko. Then he comes back under page 2 there, where he may 
feel that he is not being treated properly and the commissioner can 
look into it, but, in the usual course, the situation that this envisions 
is one of where a doctor on the panel, or two or three, might be treating 
the man at one time and decide that they wanted to call in a specialist. 

Mr. Gooner. I assume that the deputy commissioner’s opinion 
might rely on the opinion of a doctor, but this language gives the 
authority alone to the deputy commissioner so that if a doctor wants 
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an independent medical opinion but the deputy commissioner does not 
think it necessary, the deputy commissioner being the only one that 
has the power to order it, you would not have it, if I interpret the 
language correctly. 

Mr. Zevenko. This gives him the power to go outside of the panel. 
This is a further protection for the injured person. The only way 
he could ever learn of, let us say, an improper evaluation or a poor 
diagnosis would be from one of the doctors who was tre ating the man. 
I doubt that very much. It might be the result of a complaint on 
the part of somebody in the injured person’s family. 

Mr. GooveLt. The point I get back to, however, is this: Is the deputy 
commissioner the only one that can order an independent medical 
opinion ¢ 

Mr. ZeLENKO. No; this does not mean to be exclusive. 

Mr. Goope.. To whom else are you giving the power ? 

Mr. ZeLenko. I would assume that doctors tre: iting these people, in 
the ordinary course, could call in specialists, and usu: ally do. 

Mr. Goopety. If that is what you intend, it seems to me that lines 
4 and 5 should say, “The deputy commissioner or the attending 
physician shall have the power.” 

Mr. Zevenko. Well, the specialist would not be independent in the 
sense that he would have no connection with the treating doctor. 
Once the treating doctor calls a specialist, it is part of a chain. An 
independent is one, let us say, who is brought in without any connec- 
tion with the treating doctors. 

Mr. Goopety. I agree with you, but I think then we ought to leave 
the meaning of this section that the deputy commissioner is the only 
one that can order an independent medical opinion. 

Mr. Frevincnvuysen. I wonder if I could interrupt ? 

Would there be a different result if we said, “Whenever the deputy 
commissioner deems an independent medical opinion necessary he shall 
have the power * * *”? In other words, this would seem to leave 
up in the air who could deem it necessary and whether or not the 
attending physician deems it necessary unless the deputy commissioner 
exercises his power there is not going to be an independent report. 

Mr. ZeLENKO. Well, when you read it this way, this applies to ever 4 
case. The treating doctors may ask for an independent medical 
opinion with no idea that the man is not being treated properly. They 
just want someone to come in from the outside and look at this de novo. 
It may be that the deputy commissioner wants one. This permits 
him to get it. 

It says, “whenever an independent medical opinion is deemed neces- 
sary.” This may be in the case where the doctors want another doctor 
to come in de novo. 

The deputy commissioner shall have the power to cause such employee to be 
examined by a physician selected by the deputy commissioner. 

All this means, as I see it, and, of course, you may change it, is that 
the doctors treating a man say, iWe do not ‘know what is what. We 
want somebody to come in to give an opinion.” 

They will give the name to ‘the deputy commissioner and he will use 
the name they suggest, or they may say, “You get one,” and he will 
order it. 
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Mr. Frevincuuysen. As a practical matter, though, giving the 
deputy commissioner power to authorize a report, he will only author- 
ize it if he deems it necessary. He does it at the inspiration of the 
attending physician and, as you say, there is not likely to be a great 
argument. 

Mr. Ze_enxo. He may do it at the inspiration of somebody in the 
man’s family. 

Mr. Goopett. The only point I am driving to is: Who makes the 
final decision as to whether it is necessary or not ? 

Mr. ZeLenxo. The deputy commissioner. I want him to have the 
power. 

Mr. Goopeti. He makes the final decision? 

Mr. ZeLenKO. Yes, and I do not think he would make it without any 
really serious thought and would have a humane approach, or at least 
he should. 

Mr. Goovetu. If that is your view of what we want it to mean here, 
I think perhaps we could accept Mr. Frelinghuysen’s language on line 
3 and say, “or whenever the deputy commissioner deems an inde- 
pendent medical opinion to be necessary he shall have the 
power * * *,” 

Mr. ZeELENKO. It is all right. It means the same thing. I will 
change it. I have no objection. 

Mr. Wirr. Let us not go into amending the bill today, because we 
have a lot of witnesses who want to appear on these bills. 

Mr. Goopett. I have no further questions, Mr. Chairman, at this 

oint. 

Mr. Wier. I want to make this comment in connection with what has 
been discussed here this morning, because I have sat on cases in the 
Veterans’ Administration dealing with doctors on the review boards. 
As you all know, the doctors have a very high ethical code that they 
go by in a dispute over an injury. Sometimes it is most difficult to get 
the doctors to offer any criticism of another doctor’s treatment. 

I have had quite a few experiences. I could have saved a fellow a 
lot of treatment if Dr. Vogl out at Minneapolis would have followed 
the suggestion of one of the lady doctors at Fort Snelling Hospital 
and opened up a man’sarm. The doctor treating him said he did not 
deem it advisable to open up the arm. They finally opened it over the 
objection of the doctor who was treating him. They opened it up and 
the fellow improved, but he is suffering from the ill effects resulting 
from that experience. 

I told Dr. Vogl that that man ought to have a lawsuit here as to the 
aftereffects. 

I could not find any of the doctors that would disagree with another 
doctor. 

Mr. Zetenko. That is what has been called, Mr. Chairman, in the 
legal and medical profession, “the conspiracy of silence.” 

Mr. Wier. That is right. When they called in the woman doctor, 
she knew nothing about it. Do you want to discuss your other bill 
while you are on it, Mr. Zelenko? 

Mr. Zetenko. Perhaps there is something else here. I did not come 
prepared to discuss anything today, because I thought we were going 
to have all the others. 

Is there anybody who wants to testify today ? 
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Mr. Wier. I asked the question once if there was anybody who 
wanted to testify here today. 

Mr. O'Hara. At this pomt, Mr. Chairman, if you would, I was con- 
tacted by our colleague, the gentlewoman from Oregon, Mrs, Green, 
who has submitted a bill ine reasing benefits for disabling injuries. She 
is unable to be here today. That bill is H.R. 11714. 

On behalf of Mrs. Green, I would like to ask unanimous consent that 
she be permitted to file a statement in support of H.R. 11714 when 

she returns from Oregon, and that it be printed at this point in the 
hearings. 

Mr. Wier. Do you have the statement ? 

Mr. O’Hara. No; she will file it when she returns from Oregon. 

Mr. Wier. All you are doing, then, is serving notice that she is going 
to file a report ? 

Mr. O'Hara. She asked me to request that she be permitted to file 
a statement when she gets back, and that it be printed in connection 
with the statements of Members of Congress at the first hearing, you 
see, 

Mr. Wier. That is satisfactory. The report is not here. We will 
accept the service of notice that she would like to do that. What is 
the number of the bill / 

Mr. O’Hara. H.R. 11714. 

Mr. Zecenko. I think Mr. Roosevelt has a bill on that particular 
subject. 

Mr. Goonveti. Mr. Chairman, may I ask a question in connection 
with what Mr. O'Hara referred to there / 

Do we have scheduled people who can testify as to the experience in 
some of thees other jurisdictions, such as Wisconsin / 

Mr. Wier. I cannot identify the witnesses who have requested to 
appear. 

Here is a list wei me who wish to testify: American Merchant 
Marine; New York Shipping Association; Mr. Douglass, of the Chris- 
tian Science Committee on Publication; Shipbuilders’ Council of 
America, Mr. Sanford; L. Smith & Son of New Orleans; Paul R. M. 
Donelan, American Medical Association; Wallace M. Smith, American 
Mutual Insurance Alliance; and Mr. Kaserr, Shipbuilders Council of 
America; Medical Association of Washington; Mutual Insurance 
Association of Chicago; New York Shipping Association ; and Amer- 
ican Waterway Operators, Washington, D.C. 

Those are some of the witnesses, and there are others who have asked 
to be heard. 

As to the point that you raised, I do not see anyone there who is 
present. 

Mr. ZeteEnKo. When are these people due here ? 

Mr. Wier. As soon as they are notified, I presume, but, as I said in 
my opening statement here, we could not get a room. I sent Mrs. 
Bosone to see whether the clerk of the full committee has made 
arrangements for us to meet tomorrow or the next day. I am not 
going “to call a meeting in the park or the shade of the trees. I wanta 
place to sit down. All the committees seem to be so busy now. 

Mr. O'Hara. Mr. Chairman, that idea of meeting in the park ap- 
peals tome very much. ; 
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Mr. Zevenxo. Let us call it the Baruch Committee. May I suggest, 
Mr. Chairman, that the clerk be directed to inform our colleagues who 
have bills here as to when the next session is, because I am sure they 
want to be heard. I know you do not want to act without hearing 
them. 

Mr. Wier. They have been notified, but cannot be here today. 

Mrs. Bosone tells me that the clerk is now trying to find a space for 
us. 
Mr. ZeLenxKo. When are these other witnesses going to be heard ? 
Mr. Wrer. Is there anyone here today who is going to ask to be 
heard or has made application? Do any of you care to be heard this 
morning ? 

Mr. Goopett. I suggest we adjourn. 

Mr. Wier. If none of you wish to be heard this morning, the best 
that I can do is to advise you just the minute that we get available 
space. I regret that that is the position in which we find ourselves. | 
do not like it any more than you do, because I cannot plan the work in 
my Office. 

I understand that these witnesses are not prepared to testify because 
of announcement was that Members of Congress would speak to the 

ills. 

If that is all that we have here this morning who wish to testify, 
then we will adjourn, and I do hope that I can have a meeting 
tomorrow and have one Friday. 

Mr. O’Hara. Mr. Chairman, rather than adjourn, if it is agreeable 
to the chairman, I would like to move that we go into executive session 
for about 10 minutes. 

Mr. Wier. I think some members of our committee would like to 
review some action that we have taken in the past, so that, if there are 
no further witnesses this morning, we will adjourn, subject to notice. 

(Whereupon, at 11:25 a.m., the subcommittee adjourned, to recon- 
vene subject to the call of the chairman.) 

















AMENDMENTS TO THE LONGSHOREMEN’S AND 
HARBOR WORKERS’ COMPENSATION ACT 


THURSDAY, MAY 19, 1960 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON SAFETY AND COMPENSATION, 
OF THE COMMITTEE ON Epucation AND Lagor, 
Washington, D.C. 

The subcommittee met, pursuant to recess, in room 100, George 
Washington Inn, Washington, D.C., at 10 a.m., Hon. Roy W. Wier 
(chairman of the subcommittee) presiding. 

Present: Representatives Wier, Zelenko, O'Hara, Goodell. 

Staff member present: Reva Beck Bosone, subcommittee counsel. 

Mr. Wier. The subcommittee will come to order, please. 

I will again repeat for the record that this subcommittee started 
hearings—this is our second hearing—on about nine bills that would 
amend the longshoremen’s legislation. 

We have three witnesses here this morning. 

The committee, Mr. Reporter, is made up of Congressman Wier, 
Congressman Zelenko, of New York, Congressman O’Hara, of Michi- 
gan; Congressman Frelinghuysen, of New Jersey; and Congressman 
Goodell, of New York. 

This morning Mr. Zelenko wants to take up three bills that are 
related. He said he has put in a lot of time, and he has the statute 
out in case he is challenged, I suppose. 

If there is no objection, we shall hear Mr. Zelenko. Then Mr. 
Starling is ready to testify on legislation, and Mr. Kibre. 

If there is no objection, we shall proceed. 

Before we proceed with Mr. Zelenko, at the request of Congressman 
Roosevelt, of California, who is acting as the chairman of another 
subcommittee and is unable to be here, his statement will be inserted 
into the record. 

(The statement is as follows :) 


STATEMENT OF HON. JAMES ROOSEVELT, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF CALIFORNIA A 


Mr. Chairman, I appreciate this opportunity to submit testimony in support 
of my bills to bring about further improvements in the Longshoremen’s and 
Harbor Workers’ Compensation Act. 

Two of my proposals, H.R. 934 and 6111, would amend section 7, relating to 
medical services and supplies, and section 13, dealing with the time limit on 
filing claims. My other bill, H.R. 9552, would amend certain benefit provisions, 
principally the maximum allowable amount of weekly compensation. 

First, let me discuss the subject of medical care. My second bill, H.R. 6111, 
is the one I propose for consideration. The preceding bill, H.R, 934, should be 
disregarded. 
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What I am seeking to accomplish through H.R. 6111 is to provide that injured 
workers will have reasonable freedom of choice to select qualified doctors. I 
refer, of course, to workers injured on the job and who come under the jurisdic- 
tion of the Longshore Act. 

As section 7 now reads, authority for selecting a doctor or medical facility 
is vested in the employer, or his representative. The only restriction on this 
right of choice by the employer is found in certain minimum safeguards designed 
to protect the employee from malpractice or other abuses. 

My bill shifts the choice of doctor to the injured worker, a change I consider 
highly desirable under enlightened concepts of medical practice. At the same 
time, my bill also gives the deputy commissioners, who administer the compen- 
sation law at the district level, adequate authority to safeguard the interests of 
the employer. Fees and other charges would be set in the same manner as 
under existing law. 

There are many reasons to justify this important change. For example, one 
of the signficant elements of healing, as every doctor in the medical profession 
will tell you, is the confidence the patient has in his doctor. If an injured 
worker knows he has a choice of qualified doctors, his recovery is likely to be 
speeded. On the other hand, where any feeling of fear is present, where a 
patient may feel he is not getting the best possible treatment, his recovery can 
be retarded. This factor alone, I am sure, is sufficient to justify the objective 
sought by my bill. 

Mr. Chairman, I hardly think it necessary to discuss this bill in detail. I say 
that because, as you are aware, a bill similar to H.R. 6111 was considered by the 
subcommitee in May of 1958. Subsequently, that bill was reported favorably to 
the full committee. It did not progress further because the end of the session 
was approaching. 

When my bill was considered previously, no report was available from the 
Department of Labor. As far as I know, the first report was received last 
August by the committee, although dated in June. This report was generally 
inconclusive, saying in effect that the Department concurred with the principle 
of my bill but felt a more desirable method could be worked out to obtain some 
freedom of choice. I thereupon asked the Department to prepare a suitable 
draft and was advised that such would be done. However, I never received 
such a draft. 

Upon being advised of this hearing, I again checked with the Department of 
Labor on May 13. I was told then that the Department hoped to make its 
views known in the course of this hearing. I mention this because I appreciate 
the fact that the agency administering this law should certainly be involved in 
any procedural change on medical care. 

My primary concern now is to urge favorable consideration of the intent of my 
bill. I am by no means wedded to its language or mechanics. What I seek and 
urge is a procedure assuring an injured worker the opportunity to select a 
qualified doctor: A procedure, in short, under which an injured worker may 
enjoy a maximum sense of confidence in the medical care necessary to restore 
him to health. 

In this connection, I have studied another bill before the subcommittee, H.R. 
10075, introduced by my good friend, Mr. Zelenko. This bill, as I understand 
it, seeks to accomplish the same object I have in mind. The main difference 
between our approaches is that my bill provides greater freedom of choice for 
the workers. 

Rather than discuss the relative merits of the two approaches, I would prefer 
to leave that decision to the wisdom of the subcommittee. If agreement is 
reached on the objective sought by these bills, the subcommitee can best de- 
termine the most suitable mechanics. Moreover, in making such a decision, I 
am sure the subcommittee will want to consider carefully the views of the 
Department. My one hope is that the subcommittee will act promptly on this 
matter, so that we will have an opportunity to press for final action in this 
session. 

Before leaving H.R. 6111, let me call attention to section 2. This is essentially 
a technical amendment. It would extend the time period for filing claims from 
1 year to 2 years. The longer period is now being embodied in many State laws 
and is designed to guard against any injustices. 
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CHANGES IN THE BENEFIT STRUCTURE 


Now I will turn to my other bill, H.R. 9552. Basically, this bill would restore 
weekly compensation benefits to the level originally contemplated by the Long- 
shore Act; namely, that the disability benefit should equal two-thirds of lost 
weekly wages. The bill accomplishes this purpose by using a benefit structure 
approved by Congress as far back as 1949 for Federal employees. In other 
words, there is nothing exceptional about this proposed legislation. 

Before proceeding further, I might recall that in 1956 Congress last dealt with 
the benefit structure of the Longshore Act. At that time, I was a member of the 
subcommittee considering the legislation. While the benefit rate was increased 
from $35 to $54, a substantial boost as some saw it, there is a good reason why 
this same question is again before Congress in the space of 4 years. 

The plain fact is that the adjustment enacted in 1956 was another stopgap 
measure. It fell short of restoring fully the basic premise that workmen’s 
compensation should provide in benefits two-thirds of the average wage. This 
question did arouse discussion. As a matter of fact, a suggestion was adopted 
asking the Department of Labor to study this problem and make recommenda- 
tions for effectuating the two-thirds principle. 

One of the reasons for this action was the testimony of the then Under Secre- 
tary of Labor, Arthur Larson, an established authority in the field of compensa- 
tion insurance. After pointing out that a low dollar ceiling on weekly benefits 
was inconsistent with what “the compensation system originally contemplated,” 
Mr. Larson had this to say: 

“TI think it should be emphasized that the workers whose rights are covered 
by this act are not begging for a gratuity; they are asserting the right to be 
paid according to the original understanding that workmen’s compensation would 
restore two-thirds of the average wage.” 

Mr. Chairman, that statement made good sense in 1956, and I am sure the De- 
partment must agree that it makes good sense now. The one thing lacking is that 
the Department has done nothing to put Mr. Larson’s able advice into practice. 
My bill is designed to take Mr. Larson at his word. 

In explaining the nature of my bill, I first want to point out that maritime 
workers covered by the Longshore Act are now being substantially shortchanged. 
The present benefit ceiling of $54 is far too low in relation to prevailing wage 
levels. For example, I am informed that over 50 percent of longshoremen in 
New York are earning more than $81 weekly, which, in turn, means that these 
men cannot obtain a two-thirds benefit under the $54 ceiling. On the west coast, 
according to figures made available, the relationship between earnings and the 
$54 ceiling is even more out of joint. 

If we are to correct this condition, two alternatives can be followed. We can 
make another moderate adjustment, such as in 1956, or we can follow Mr. Lar- 
son’s advice and do the job as it should be done. The first approach will in- 
evitably mean another adjustment within several years, while the latter should 
set this matter to rest for some time to come. 

With respect to the second approach, which I strongly advocate, we already 
have an established precedent. Eleven years ago, Congress amended the Federal 
Employees’ Compensation Act to give the overwhelming majority of Government 
workers a disability benefit eqeuivalent to two-thirds of their earnings. At that 
time, the ceiling in this act was set at $525 monthly, or approximaely $121 weekly. 
The announced purpose, as the hearing record reveals, was to guarantee all 
but top-bracket executives a proper benefit which would stand the test of future 
wage and living cost changes. 

What Congress did for Federal employees in 1949 is what I propose be done 
for the 500,000 workers under the Longshore Act. And, above all, what is 
proposed is nothing more than the act provided upon its enactment in 1927, 
when a $25 ceiling compared with average weekly earnings of $30. 

The provisions of H.R. 9552 simply bring various benefits into line with the 
standards established in the Federal Employees’ Compensation Act. Using 
such an approach, my bill would accomplish the following : 

(1) Section 6(a) would be amended to provide that benefits are retroactive 
to the date of injury when the disability exceeds 21 days, instead of the existing 
period of 28 days. 

(2) Section 6(b) would be amended to provide a maximum weekly disability 
benefit of $121 and a minimum of $26, as against present rates of $54 and $18. 

(3) Section 9(e), relating to death benefits, would be amended to conform 
with the new maximum. Thus, maximum death benefits would be based upon 
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a presumed average weekly wage of $181.50 and a presumed minimum of $39. 
Present presumed rates are $81 and $27. 

(4) Section 14(m), which sets a $17,280 ceiling on total compensation for 
partial or permanent partial disabilities, would be stricken in order to permit 
the increased maximum to become effective. 

The key change, of course, is the increase in the maximum weekly benefit to 
$121. It is my understanding that such a maximum would enable the over- 
whelming majority of maritime workers to obtain their rightful benefit, amount- 
ing to two-thirds of lost wages. Moreover, this ceiling would provide some- 
thing of a cushion for increased wage rates in the near future. On that basis, 
I consider H.R. 9552 a practical approach to the thesis laid down by Mr. Larson. 

Mr. Chairman, I would like to submit for the committee’s record a more 
lengthy explanatory statement I placed in the Congressional Record under date 
of January 12, 1960. 

I comment H.R. 9552 to your serious consideration and urge favorable action. 


(Congressional Record statement follows :) 


HIGHER BENEFITS UNDER THE LONGSHOREMEN’sS COMPENSATION ACT 


Mr. Rooseve.tT. Mr. Speaker, I am today introducing legislation to bring the 
weekly benefits provided under the Longshoremen’s and Harbor Workers’ Com- 
pensation Act into line with the basic purposes of this law. Early introduction 
of this measure will permit, I believe, sufficient time for committee study. I am 
hopeful that those who agree with the intent and purpose of this proposal will 
introduce similar legislation, and, indeed, I am hopeful that those who do not 
agree will find an opportunity to discuss this matter with me. 

The brief explanation that follows will show the need for this measure and 
establish clearly why Congress should act favorably on it. 

The Longsheoremen’s and Harbor Workers’ Compensation Act covers some 
500,000 workers engaged in maritime employments. Included under its cover- 
age are longshoremen or stevedores, ship repairmen, ship servicemen, harbor 
workers, and other employees engaged in employments on the navigable waters 
of the United States, but not including seamen. The Longshore Act is also the 
basic compensation act for employees privately employed in the District of 
Columbia and for employees of contractors holding contracts with the Govern- 
ment whose operations take place outside continental United States. 

The Longshoremen’s and Harbor Workers’ Act is the only Federal com- 
pensation statute applying to workers in private industry. The other Federal 
statute in this field, the Federal Employees’ Compensation Act, embraces Gov- 
ernment employees. 

The main purpose of my bill is to reconcile the maximum weekly benefit allow- 
able under the Longshore Act for disability with the established principle that 
benefits should be equal two-thirds of average weekly earnings. This principle 
was basic to the establishment of compensation insurance throughout the coun- 
try. It is clearly enunciated not only in most State laws, but also in many pro- 
visions of the Longshoremen’s and Harbor Workers’ Compensation Act. Un- 
fortunately, the original intent of compensation insurance has been seriously 
undermined by the inclusion in most of these laws of a dollar ceiling on weekly 
benefits. In the early years of compensation insurance, such ceilings did not 
present a critical problem, since the average ceiling was generally above the 
amount necessary to provide a benefit of two-thirds of weekly earnings. Thus, 
when the Longshoremen’s and Harbor Workers’ Act was passed in 1927, the $25 
ceiling compared with average earnings of less than $30 weekly, so that the 
overwhelming majority of affected employees got what the act intended. Today, 
however, the dollar ceilings in the Longshore Act as well as in most State laws 
deprive workers of their proper benefits. 

The present ceiling in the Longshore Act, which was set in 1956, is $54 weekly. 
This is far too low in relation to actual wage levels prevailing in most trades 
covered by the act. For example, figures made available on earnings of long- 
shoremen in the New York area show that over 50 percent of the men are earn- 
ing on an annual basis more than $81 weekly, the figure used for the present $54 
benefit. On the west coast, according to available information, better than 70 
percent of longshoremen are making earnings which figure out to a weekly aver- 
age above $81. Shipworkers and similar crafts with wage levels close to long- 
shoremen are likewise in a position where most are unable to obtain a full bene- 
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fit. In short, the present dollar ceiling shortchanges the majority of covered 
employees when they are disabled. 

To correct this inequity now applying to benefits under the Longshore Act, I 
am proposing that the same dollar ceiling used in the Federal Employees’ Com- 
pensation Act be incorporated in the longshore statute. This ceiling, which is 
set at $525 monthly, was approved by Congress as far back as 1949. Translated 
into a weekly equivalent which drops the fractional part of a dollar, this ceiling 
is $121, which is the figure I am using in my bill. Such a maximum would bring 
a genuine two-thirds benefit to over 90 percent of the workers covered by the 
Longshore Act. 

At this point, it is important to understand that establishment of the ceiling 
lam proposing does not mean that covered employees will receive that much in 
weekly benefits. They will only be eligible for two-thirds of their actual average 
weekly earnings, up to a maximum of $121 weekly. Workers in the low brackets, 
as are many in maritime and in the District of Columbia, will get benefits 
equivalent to two-thirds of their weekly pay. My proposal will not mean any 
windfall, but only what is proper under the two-thirds formula. 

The basic policy on which my amendment is based was clearly stated in the 
report of the House Committee on Education and Labor when it sponsored the 
149 amendments to the Federal Employees’ Compensation Act. The report 
said this: 

“Any flat monthly maximum, the effect of which inevitably in some cases pre- 
vents the employee from receiving a fair proportion of his wage loss in total and 
partial disability cases, is, by its very nature, unrealistic and inequitable.” 

With that policy I thoroughly agree, and I am sure every forward-thinking 
leader in the tield of social insurance shares a similar belief. It is now only just 
und fair that Congress should apply that policy to the Longshoremen’s and 
Harbor Workers’ Act by revising its present unrealistic and inequitable ceiling. 

This action, aside from providing maritime employees with what they are en- 
titled to under the law, has a larger significance. Traditionally, the Long- 
shoremen’s and Harbor Workers’ Act, like other Federal welfare legislation, 
has served as an example for State compensation laws. The 1956 increase in 
the Longshore Act benefits subsequently brought improvements in most local 
statutes. Just this last year, some 29 State legislatures, according to the De- 
partment of Labor, increased weekly benefits under their compensation laws. 
My own State of California boosted the weekly maximum for temporary total 
disability to $65 weekly. Such justified improvements will be accelerated and 
brought to their proper levels by favorable action on my bill. 

In addition to revising the maximum and minimum ceiling in the Longshore 
Act to correspond with the figures set in the Federal Employees’ Compensation 
Act, lam proposing several other related changes. 

The computation of death benefits would be revised to correspond with the 
new maximum and minimum. Likewise, the present dollar limitation on total 
benefits as set forth in section 14(m) would be repealed. Finally, benefits 
would be retroactive to the date of injury if the disability exceeds 21 days, in- 
stead of the existing period of 28 days. These additional amendments would 
bring the affected provisions into line with the Federal Employees’ Compensa- 
Act. 

The changes proposed under my bill add up to simple equity for the more than 
half a million employees affected by the Longshoremen’s and Harbor Workers’ 
Compensation Act. My bill will restore the original premise that underlies 
benefits in workmen’s compensation—that they should equal two-thirds of 
weekly loss in wages. I commend this bill for serious study by my colleagues, 
and it is my hope that it will receive early and favorable consideration by. the 
Committee on Education and Labor. 

Mr. Wier. A moment ago Congressman Kearns, of Pennsylvania, 
the ranking member of the Education and Labor Committee, who also 
has a bill in here, H.R. 7496, dealing with longshoremen and harbor 
workers, stopped by to say that he had to be before the Rules Commit- 
tee this morning. He asked that his statement be introduced into the 
record. 

If there is no objection, the statement will be made a part of the 
record. 
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(The statement is as follows:) 


STATEMENT OF Hon. CARROLL D. KEARNS, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF PENNSYLVANIA 


Mr. Chairman, on June 2, 1959, I introduced H.R. 7496, a bill to charge the 
eosts of administration of the Longshoremen’s and Harbor Workers’ Compensa- 
tion Act to carriers and self-insurers under the act. 

Mr. Chairman, the American system of workmen’s compensation is not financed 
out of general taxation, but places its costs only on those members of the public 
who are also employers. In accordance with this concept, employers are charged 
with the costs of payments to injured employees either as self-insurers or 
through insurance carriers. In many States, employers are also charged with 
the administrative costs of the workmen’s compensation program. Under the 
Longshoremen’s and Harbor Workers’ Compensation Act, however, a Federal 
statute which applies to certain private employments in much the same manner 
as a State workmen’s compensation law, the costs of administration are borne 
by the Federal Government. This places on the Federal Government a burden 
inconsistent with a basic concept of workmen's compensation. 

The draft bill would charge administrative costs of the workmen’s compensa- 
tion features of the Longshoremen’s Act to the industry covered by that act. 
Under the proposed bill the funds necessary for administrative expenses—direct 
expenses and the applicable share of indirect and overhead expenses—would 
continue to be fixed and appropriated annualiy by Congress. However, at the 
end of each fiscal year, the cost of administering the workmen's compensation 
provisions of the act during that year would be determined by the Secretary 
of Labor and prorated among insurance carriers writing insurance under the 
act, and among self-insurers. 

The assessment would be based on the total money benefits paid by such 
carriers and self-insurers during such year. They would not be charged with 
cost of administering the recently enacted amendment to the act which author- 
izes the issuance and enforcement of safety standards. 

It is estimated that this proposal, if adopted, would result in a reimbursement 
to the Federal Government of over $700,000 a year. The cost for administering 
the law was $701,657 during the past fiscal year and because of the recent Fed- 
eral pay increase it is estimated that the administrative costs will be somewhat 
higher during the 1959 fiscal year. 

The rights of a self-insurer or carrier would be protected by an administrative 
hearing on assessments, if requested, and by a right to judicial review. If it 
failed to pay the amount assessed when due, a carrier or self-insurer would be 
liable to fines and interest on unpaid balances. Similar penalties and possible 
suspension or revocation of its authorization to insure are provided where a 
earrier or self-insurer misrepresents material facts or fails to furnish informa- 
tion called for by the bill or by regulations of the Secretary. 

This proposal would also apply to all extensions and applications of the 
Longshoremen’s and Harbor Workers’ Compensation Act with the exception 
of the War Hazards Act (42 U.S.C. 1701 et seq.). The existing extensions and 
applications to which this proposal would apply are the District of Columbia 
workmen's compensation law, the Defense Base Act, the Outer Continental Shelf 
Lands Act, and the act of July 18, 1958, amending section 2 of the act of June 
19, 1952 (5 U.S.C. 150k-1), applying the Longshoremen’s Act to certain civilian 
employees of nonappropriated fund instrumentalities of the Armed Forces. 

The reimubursement to the Federal Government, estimated above at over 
$700,000, includes reimbursement for the administrative costs involved in all 
extensions and applications of the act except for the administration of the 
District of Columbia workmen’s compensation law. 

An additional sum of approximately $200,000, now included in the budget of 
the municipal government of the District of Columbia, is transferred annually 
to the Department of Labor for the administration of the District’s workmen’s 
compensation pay. The draft bill would credit to the District government its 
shares of the reimbursement received from the carriers and self-insurers. The 
Secretary would also have authority, in this discretion, to establish a single, 
consolidated administration fund for the act and its extensions and applications, 
or to have separate administration funds for the act and the respective extensions 
and applications. 
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Mr. Wier. Now, Mr. Zelenko, if you will, give us the number of the 
bills that you | are going to discuss and outline your objective in these 


bills. 


STATEMENT OF HON. HERBERT ZELENKO, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


Mr. Zetenko. Thank you, Mr. Chairman. 

I want to address myself to my own bill, H.R. 9748. There are two 
other bills before this committee dealing with the same subject matter. 
They are the bills of Congressman Roosevelt, H.R. 9552, and the bill 
of Congresswoman Green, H.R, 11714. <All three of these bills deal 
with the same sections of the Longshoremen’s and Harbor Workers’ 
Compensation Act. As a matter of fact, the substance of all three 
bills isthe same. They only differ in the amount of benefits they urge. 

The subject of the three bills deals with the benefits given to injured 
longshoremen and to their widows or beneficiaries in case of their 
death. The purpose of all three bills is to increase the amount of 
benefits to conform to the present-day salaries of the longshoremen and 
also to conform to the human necessities, the amounts needed in the 
case of their widows or beneficiaries, in the case of their deaths. 

I have made a comparison of the sections of the present law and of 
the three bills that I have just spoken of. With your permission, Mr. 
Chairman, I should like to talk on the comparisons at this time. 

First of all, addressing myself to my own bill, H.R. 9748, the first 
section of the bill deals with an amendment of section 6, subdivision 
(a). The present law provides that in the case of a longshoreman 
suffering a disability he receives no compensation for the first 3 days 
of his disability unless his disability lasts more than 28 days. If that 
situation should occur, then he receives compensation from the first 
day of his disability. In other words, the 3-day provision is waived. 

Under my bill the only change that is made from the present law 
is that if the disability lasts for 14 days, then the 3-day provision is 
waived. In other words, if this man is hurt and is out for a period of 
14 days because of his disability, he receives compensation for the 
entire time that he is out. Under the present law he must be out 
28 days. 

Mr. Wier. Do the 14 days include the 3 days of exemption? 

Mr. Ze_enxKo. That is right. It isa total of 14 days, and the 3-day 
exemption is waived; it is out. He receives his compensation for the 
total of 14 days. Under the present act, he must be out 28 days to get 
the 3-day waiver. 

I will talk now of the Green bill and the Roosevelt bill. They 
have not. testified, but I wish to compare the relevant sections of their 
bills with mine. 

Mrs. Green’s bill, by the way, is identical with mine in every re- 
spect. On the section I just spoke of, her bill is identical with mine. 

Mr. Roosevelt’s bill differs from the present law and from my pro- 
posed legislation in that in his bill, which is H.R. 9552 , if the disa- 
bility lasts for more than 21 d: avs, then the 3-day pr ovision is waived. 
In other words, Mrs. Green’s bill and my bill give the longshoremen 
complete payment from the time of injury if his disability lasts for 14 
days. Mr. Roosevelt’s gives it to him if his disability lasts for 21 
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days, and the present law gives it to him if it lasts for 28 days. That 
is the difference between the present law and the three bills before us. 

Mr. Wier. Let me ask you, just as a matter of comparison: Under 
your bill what would be the weekly benefit ? 

Mr. ZeELENKO. We are going to come to that under another section 
inmy bill. Itis the following section. 

Mr. Wier. That comes to mind in view of the fact that you have 
shortened that period of time in which those 3 days are involved. I 
was wondering how high the benefits were. 

Mr. Zevtenko. If you would bear with me just one moment, Mr. 
Chairman, I shall then go to the next section of H.R. 9748, which is 
so the same comparable section of H.R. 9552 and H.R. 1174. 

Under the present law there is a monetary ceiling on the amount 
that any longshoreman can receive in the case of total disability. That 
amount is $54 a week, ceiling, and a floor of $18 a week. In other 
words, however his disability was computed, he could not in any 
event receive more than $54 a week or less than $18 a week. Under my 
proposed legislation, we raise the ceiling to S70 a week and the floor 
to $22 a week. The reason for that is this: 

In other sections of the act there are certain percentages set forth 
in the case of certain injuries. In the case of total disability I believe 
the law says that he is to receive two-thirds of his wage. Wages have 
been raised since the present law was enacted. Two-thirds of the 
average longshoreman’s wage would be more than $54 as a ceiling. 
So, in order to bring the monetary benefit in line with the percentage 
benefit, we urge that it be raised from $54 to $70, as to the ceiling, 
and from $18 to $22 as to the floor. 

In Mr. Roosevelt’s bill, according to Mr. Roosevelt’s compilation 
and statistics—and I understand that Mr. Kibre is favoring Mr. 
Roosevelt’s bill—they feel that the average wage of the longshoreman 
now is much higher than we do, and, in order to bring a monetary 
benefit to the two-thirds percentage for total disability, Mr. Roose- 
velt in his legislation urges that the ceiling for compensation be $121 
a week and the floor be not less than $26 a week. That is the differ- 
ence between the Roosevelt bill and the bill that Mrs. Green and I 
have. What the present law is I have just related to you. 

There is a third section which we urge for an amendment, and that 
is section 9(e) of the act. 

At the present time death benefits to the beneficiaries of a long- 
shoreman killed during the performance of his duties has a ceiling 
of $81 a week, and the floor is $27 a week. By the same reasoning, that 
is to bring the money value in line with the percentage requirements 
of the law, Mrs. Green and I urge that the death benefits be raised 
ceilingwise from $81 a week to $105, and the floor from $27 to $33. 

Mr. Roosevelt’s bill dealing with the same section asks that the ceil- 
ing in the case of death benefits be raised to $181.50 a week and the 
floor to $39 a week. 

So, for comparison, the present law has a ceiling of $81 for death 
benefits; Mrs. Green and I urge $105, Mr. Roosevelt urges $181.50. 

The floor under the present law is $18 a week. We urge a ceiling 
of $33, or, rather, a floor of $33 a week, and Mr. Roosevelt urges 
a floor of $39 a week. 








sec 
res 
shi 


mi 
ret 


wi 
wi 
an 


bi! 
th 
th 
in 

ce 

hu 
th 


la 
bi 


SU 
of 


mn 


of 
fe 


S¢ 


vu 











LONGSHOREMEN’S COMPENSATION ACT 33 


There is one more section that all three bills deal with, and that is 
section 14(m). Section 14(m) of the present law puts a total sum 
restriction on any amount paid in the case of injury to any long- 
shoreman; that is, total over any extended period, which is $17 280. 
This is sort of a blanket section, and no matter what the longshoreman 
might be awarded, he cannot in any event under the present law 
receive more than the amount of $17,280. 

If any of the presently proposed legislation is adopted, that section 
would be meaningless because the figures for any reasonable award 
would exceed $17,280. But I do know that all three of us would want 
any ceiling, as far as total goes, eliminated in its entirety. 

So the three bills, the Roosevelt bill, the Green bill, and the Zelenko 
bill, urge that section (m) be repealed in its entirety. We feel that in 
the case of an award properly made, if the c ircumstances are such that 
the longshoreman or his beneficiary should receive an award which 
in total should exceed $17,280, there would be no reason to keep the 
ceiling on because it would just be contrary to the equities and 
humanities of the situation. So, in regard to all three bills, we urge 
the repeal of section (m). 

That, in substance, is my statement on my bill, what it means in re- 
lation to the present law, and the same being said for Mrs. Green’s 
bill and Mr. Roosevelt’s bill. I believe I have fairly compared the leg- 
islation proposed in all three, Mr. Chairman. 

That concludes my statement on these bills. 

Mr. Wier. Are there any questions / 

Mr. O'Hara. 

Mr. O'Hara. Mr. Zelenko, could you, sometime at your convenience, 
supply us with a memorandum on these comparisons ? 

Mr. ZeLenKo. I will be very happy to. You will have it in your 
office tomorrow morning. I will send it to all members of the com- 
mittee. 

Mr. Wier. Mr. Roosevelt has his statement in the record. 

Mr. O'Hara. Yes, but the notes that he was reading from, something 
of that nature, where we could take a quick look and see what the dif- 
ferences are would be of value. 

Mr. Chairman, I have no further questions. 

With the Chair’s permission, I have another matter that I must take 
care of this morning. 

Mr. Wier. Thank you for being here, Mr. O'Hara. 

Mr. Goodell ? 

Mr. Goopett. I do not believe I have any questions, Mr. Chairman. 

Mr. Wier. That pretty well covers those three bills, I would say, in- 
sofar as explanations are concerned. 

Mr. ZeLenko. May I add this, with the Chair’s permission ? 

I understand, although no witnesses are here, that the AFL-CIO is 
in favor of my legislation and Mrs. Green’s. From what I have been 
given to understand formally, they are not opposing Mr, Roosevelt’s 
legislation, but they favor Mrs. Green’s legislation and mine. I as- 
sume that they will have a statement here sometime in the future. 

Mr. Goopett. I am interested in getting some more background on 
the number of cases that would be affected by this thing. Do you have 
any of that, Mr. Zelenko / 
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Mr. Zetenxo. No, I don’t have any, Mr. Goodell, but it was my un- 
derstanding, albeit informally, that the Department of Labor was 
going to furnish it. 

Mr. Wier. Have you requested the Department ? 

Mrs. Bosone. No. I was going to ask you if would want Mr, Me- 
Cauley to appear. 

Mr. Wier. I believe we will need him. Put him down on the list 
of the witnesses. 

Is that all you have, Mr. Goodell ? 

Mr. Gooveti. Yes, Mr. Chairman. 

Mr. Wier. Thank you, Mr. Zelenko, for comparisons of the three 
bills and what they do. 

Mr. ZELENKO. Thank you, Mr. Chairman. 

Mr. Wier. Mr. Kibre, do you want to testify this morning first, 
do you want to follow Mr. Starling? 

Mr. Kipre. It does not matter. 

Mr. Wier. We will take you now, Mr. Kibre. 


STATEMENT OF JEFF KIBRE, WASHINGTON REPRESENTATIVE, IN- 
TERNATIONAL LONGSHOREMEN’S & WAREHOUSEMEN’S UNION, 
WASHINGTON, D.C. 


Mr. Wier. Please identify yourself for the reporter, Mr. Kibre. 

Mr. Kiser. My name is Jeff Kibre. I am the Washington repre- 
sentative of the International Longshoremen’s & Warehousemen’s 
Union. The ILWU represents approximately 20,000 members em- 
ployed in the longshore industry on the west coast and in the States 
of Alaska and Hawaii. 

The ILWU welcomes this opportunity to testify on the several bills 
amending the Longshoremen’s and Harbor Workers’ Act. My state- 
ment will deal mainly with those bills directly affecting the welfare of 
the membership of the ILWU. These are the measures concerned 
with choice of medical care and an improvement in the benefit structure 
of the Longshore Act. In addition, I shall comment briefly on several 
of the other bills. 

At the outset I would like to urge that the subcommittee expedite as 
far as possible consideration of the bills relating to medical care. This 
issue was considered by the subcommittee in May 1958 and a bill fa- 
vorably reported. It should therefore be possible to reach a prompt 
decision on this legislation, thus opening the way to an opportunity 
for enactment before adjournment of this session. 

Choice of medical care: On the subject of medical care, there are 
two pending bills, H.R. 6111, introduced by Representative Roosevelt, 
and H.R. 10075 sponsored by Mr. Zelenko. 

Mr. Zetenxo. May I interrupt you there. So that your statement 
will be accurate, would you amend that to state that there are three 
bills? 

Mr. Krere. I will amend that, but it is in the next section where I 
will refer to that. 

It is my understanding that Representative Roosevelt has asked 
that H.R. 934 be disregarded. The two bills to be considered both 
strike at the existing arbitrary right of the employer or his insurance 
carrier to select a doctor for the purpose of treating an injured worker. 
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As section 7 of the act now reads, the only qualification on this right 
of choice by the employer arises when the employer has either failed 
or refused to provide medical care, or where permission has been 
granted an employee to select his doctor. In addition, under certain 
defined conditions, the deputy commissioner can order a change in 
physician. This provision has been a constant source of dissatisfac- 
tion. Moreover, it is generally criticized as a hangover of the old com- 
pany-doctor concept. 

Our basic concern is to the effect that the employee have a reason- 
able degree of choice in selecting a doctor. There is, in our opinion, 
broad justification for such a change. One of the most significant 
reasons is that such a procedure will assure greater trust on the part 
of the injured person in the doctor who is to treat him. In saying 
that, we do not in any sense impugn the character of the services of- 
fered by doctors under the existing system. We only point out that, 
where the worker has some control over the selection, he is more likely 
to be satisfied with his medical care. 

Under the Roosevelt bill, employees would have broad freedom of 
choice of doctors and hospitals. The Zelenko bill, on the other hand, 
proposes a more restrictive choice. Employees would select a doctor 
froma panel named by the employer. 

The Roosevelt approach, which was previously considered by the 
committee, was endorsed by our membership. However, it now ap- 
pears that the Zelenko bill comes closer to meeting the views of the 
Department of Labor from an administrative standpoint. This is 
an important consideration, one that must be given substantial weight 
in this type of legislation. We are, therefore, satisfied to let the sub- 
committee determine which bill will best accomplish the objective of 
giving the workers some degree of choice over their medical care. 

It might be pertinent to point out that on the west coast a system 
has been worked up in practice which is generally similar to that en- 
visioned by the Zelenko bill. In most of the major port areas the 
insurance carriers have established, in consultation with union rep- 
resentatives, what amounts to a panel of doctors from which injured 
workers may select a particular physician. By and large, existing 
practice is working to the mutual advantage of all concerned. 

For the purpose of the record, there is one item with respect to H.R. 
10075 that I would like to touch on. A portion of the language in 
section 7(g) appears to be in conflict with the amendment adopted 
last year to section 33(a). The clause I refer to begins on line 4 of 
page 6 and reads as follows: “Unless and until notice of election to 
sue has been given as required by section 33(a) or suit has been 
brought against such third party without the giving of such notice.” 
It is my understanding that Mr. Zelenko has stricken this clause. If 
so, there is no need to press the point. 

The final matter that I want to touch upon is section 2 of H.R. 6111. 
This proposal would extend the period for filing claims as set forth 
in section 13 of the Longshore Act from 1 to 2 years. This is a justi- 
fiable liberalization of the statutory limit on filing claims, and we 
urge that it be included in any bill that may be approved. 

Mr. ZeLeENKo. May I interrupt you at this time? H.R. 6111 isa 
bill that Mr. Roosevelt introduced. 

Mr. Kisre. That is right. 
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Mr. ZELENKO. We have not discussed that yet in the committee, 
Mr. Chairman, but that is the bill that has been alluded to. 

Mr. Kisre. That is right. This is the bill that was considered by 
the subcommittee in 1958. 

Mr. ZeLENKO. But we did not discuss it in this set of hearings, and 
I wanted to have the record straight on that. 

Mr. Kisre. That is correct. 

Mr. Zetenxo. I ask you to excuse the interruptions in order to 
keep the record straight. 

Mr. Kisrr. The next subject is improvements in disability bene- 
fits. 

Over the years the ILWU has constantly fought for improvements 
in the benefit structure of the Longshoremen’s and Harbor Workers’ 
Act. Our objective has been keyed to the idea of bringing the benefit 
structure back into line with the original intent of the Longshore Act. 
We are happy to note that there are three bills on this subject: H.R. 
11714, by Mrs. Green; H.R. 9552 and H.R. 9748, the first introduced 
by Representative Roosevelt, and the latter by Mr. Zelenko. 

Mr. ZeLenko. For the purpose of your statement, if you want to 
read it with cogency, Mrs. Green’s bill is identical with mine. 

Mr. Kimre. That is correct. 

So there are two principal bills before the subcommittee, the Roose- 
velt bill and the Zelenko bill. These are the two bills which I will 
discuss. 

The principal objective of both bills is to increase the dollar ceiling 
on the maximum weekly benefit for disability. The Roosevelt bill 
would set a new maximum of $121, while the Zelenko bill would ad- 
just the maximum to $70. Additionally, both bills would increase the 
minimum weekly compensation rate, reduce the period determining 
when compensation shall be retroactive to the date of disability, and 
revise the computation of death benefits to conform with the new week- 
ly maximums. 

Of the two bills, the ILWU strongly prefers the Roosevelt oe aoe 
This bill comes closer to meeting the basic principle that disability 
benefits should be equal to two- thirds of lost w ages. I should like to 
discuss this matter in some detail, because it is the heart of the issue 
with respect to the benefit structure. 

In considering any increase in the maximum weekly benefit, two 
main questions are at stake. First, what percentage of lost wages 
should be returned to injured workers, and, secondly, if there is to be 
a ceiling on the amount of the weekly benefit, what should it be in or- 
der that the agreed-upon percentage shall be paid to claimants? 

With respect to the first question, we submit that the historical rec- 
ord of compensation insurance clearly establishes that workers are 
entitled by right to recover two-thirds of their lost wages. This prin- 
ciple was ‘incorporated i in the benefit structure of the Longshor emen’s 
and Harbor Workers’ Act. Thus, section 8 provides that the rate of 
disability benefits shall be 6624 percent of average weekly wages. It 
is true, of course, that the dollar ceiling prov ided under section 6 lim- 
its the. operation of this principle and at the present time largely ren- 
ders it meaningless. But it should be understood that w hen the act 

ras originally approved in 1927 wage levels were such that the ceiling 
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of $25 guaranteed a full two-thirds benefit for the overwhelming ma- 
jority of affected workers. 

To stress this point, namely, that the 6624 percent ratio was the 
actual determinant of benefits, it is useful to examine the hearing 
records dealing with enactment of the Longshore Act. These defi- 
nitely show that earnings in the industry were well below $87.50 a 
week, the figure used to yestablish the $25 ceiling. In fact, a report 
from the Bureau of Labor Statistics 4 years after passage of ‘the act in 
1931 stated that longshore earnings averaged little more than $30 
weekly, and went on to explain that employe ers and the union in New 
York had agreed on a figure of average weekly earnings of $30 as a 
basis for computing ace ident compensation under the law. 

Over the years, particularly in the postwar era, the original intent 
of the act has been watered down as a result of the great upward surge 
of wage rates and living costs. The two adjustments i in the ceiling, 
one in 1948 and the other in 1956, failed to restore fully the right of 
the workers to a two-thirds benefit. At the present time the over- 
whelming majority of longshoremen are receiving less than their 
proper benefit under the present 554 ceiling. 

For a thoughtful discussion of the benefit issue, I would like to 
refer to some remarks made by the former Under Secretary of Labor, 
Arthur Larson, at hearings before a labor subcommittee in 1956. Mr. 
Larson, it may be said, is one of the outstanding authorities in the 
field of compensation insurance. I am sure the distinguished Mr. 
Zelenko will agree with that also. 

Mr. Zecenko. And the distinguished chairman Mr. Wier also, and, 
I am sure, had Mr. Goodell been present, he would also. 

Mr. Kiere. Right. 

In discussing the question of an unrealistic ceiling on weekly bene- 
fits, Mr. Larson went on to say the following: 

One of the implications of this * * * low ceiling is that a large proportion 
of the beneficiaries are drawing benefits at the ceiling, and when that happens, I 
think that many people fail to realize that we are steadily and imperceptibly 
transforming the basic nature of our workmen’s compensation system in this 
country from a system which was supposed to be tailored to the individual, and 
it is now becoming transformed into an almost flat-rate system, such as they 
have in England and many of the continental countries. 

The theory of our social insurance in this country, includipg workmen's com- 
pensation, has always been it is individualistic in character * * *. 

When you get the maximum so low that most of the people or a great many 
of these people under the system are crowded against the ceiling, the net result 
is that the individualized American type of ceiling has suddenly and imperceptibly 
been transformed into the foreign flat-rate kind of system. The only way to 
correct this system is to raise the maximum sufficiently to permit the free rela- 
tionship between benefits and previous earnings under the two-thirds ratio to 
work itself out in the great majority of cases. 

Another thing I think we ought to remind ourselves of in this connection, 
which is frequently forgotten when workmen’s compensation is under discus- 
sion, is that we are dealing not with a government grant or benefit but with a 
private right arranged between private individuals and backed by private insur- 
ance. The right of these workmen to be paid workmen’s compensation benefits 
is not something which has been granted to them out of the goodness of the 
heart of some beneficent government as a matter of grace. It is a right which 
they obtained in exchange for giving up their centuries-old common-law right to 
sue for personal injury and recover the full measure of loss suffered whenever 
industrial accidents were attributable to the fault of the employer. 
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To sum up, as Mr. Larson points out so clearly, the benefit structure 
of the Longshore Act should make available to disabled workers on an 
individual basis a benefit equal to two-thirds of their lost wages. Any- 
thing short of this represents a denial of established rights. 

This brings us, then, to the question of a ceiling. Theoretically, a 
compensation law should not impose any ceiling, but simply should 

rovide a mechanism whereby a full two-thirds benefit is paid to an 
injured worker. If we are to concede the need of a ceiling to hold 
benefits within some practical limit, let us consider what it should 
be only on the basis of preserving for the overwhelming majority of 
aifected workers their proper benefit. 

Unfortunately, because of incomplete earning data, no precise an- 
swer can be computed for what should be a correct ceiling. However, 
sufficient figures are available to establish that the ceiling proposed 
in H.R. 9552, the Roosevelt bill, is a reasonable answer to the problem. 
To make this clear I would like to call attention to average annual 
earnings for regular longshoremen employed on the west coast in the 
year 1958. The following table, showing the distribution of average 
annual earnings, was compiled by the Pacific Maritime Association, 
an agency representing west coast shipowners and stevedore employers: 


Hours worked and average annual earnings of west coast fully registered 
longshoremen, 1958 

















Men | Average 

Hours per year tT ADAH Ss _.__| annual 

} earning 

| Number | Percent | 

ae 1, 356 | 11 | $1, 704 
900 to 1,499 _-..__- 2, 542 21 4, 698 
1,500 to 2,099 _. k 6, 344 52 6, 583 
2,100 and over -.......---- 1, 887 | 16 | 7, 944 
Eee 12, 129 | 100 | 5, 854 





It will be noted that the foregoing table comprises a total of slightly 
more than 12,000 men. This constitutes the so-called registered work 
force in the west coast ports. Additional men are employed from 
time to time as seasonal needs warrant. Data was only available, 
however, for the regular or registered work force. 

According to these figures, it will be seen that 68 percent of the men 
worked in excess of 1,500 hours, and that the average annual earn- 
ings for this group are in excess of $6,500. The significant point is 
that these men averaged better than $126 weekly. For a two-thirds 
benefit, these men would need a ceiling of at least $85. 

To carry this discussion further, it is to be noted that 16 percent 
of the men in 1958 averaged around $8,000, or approximately $154 
weekly. For this group a ceiling in the neighborhood of $103 would 
represent a bare minimum. Actually, since many in this group 
showed annual earnings of from $8,000 to $10,000 and since they cer- 
tainly are entitled to a two-thirds benefit, the ceiling should be well 
over $100. Moreover, when it is understood that longshoremen re- 
ceived a wage increase in 1959 and will obtain another this year, the 
‘ase becomes even stronger. 

I am sure that the wage pattern in other major areas of the indus- 
try is generally comparable with the figures presented for the west 
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coast. What the facts add up to is the conclusion that the ceiling of 
$121 proposed in the Roosevelt bill is a fair approach to a proper 
ceiling. 

Failure to establish such a ceiling would discriminate against large 
numbers of workers. It would mean that some would receive their 
full two-thirds benefit while others would receive considerably less. 
Such a condition is certainly incompatible with the basic premise of 
compensation insurance. 

There is an additional point that supports the establishment of the 
ceiling proposed in the Roosevelt bill. Congress has already ap- 
proved such a ceiling for Government workers. This was done in 
1949 when the Federal Employees’ Compensation Act was amended 
to include a dollar limitation of $525 monthly on disability benefits. 
That is a figure which works out to approximately $121 weekly. The 
practical objective sought was to provide the overwhelming majority 
of Government workers with a two-thirds benefit. Certainly it is not 
too much to ask that Congress do for the Longshoremen’s and Har- 
bor Workers’ Act what it has already done in the Federal Employees’ 
Compensation Act. 

We recognize that employers will oppose the higher ceiling with 
the argument that it will increase their costs. It is true that com- 
vensation in the longshore industry comes high, ranging from some 
( to 17 percent of payroll. Unfortunately, this is a consequence of 
the hazardous nature of the industry and the cost of protecting the 
men against injuries must be reckoned as a part of the regular over- 
head for doing business. 

There is another aspect to the question of cost that deserves con- 
sideration. In 1958, through the good efforts of this subcommittee, 
by the way, Congress enacted an enforceable safety program for the 
longshore industry. That program is now taking hold. Fortunately, 
it can be said that if this program succeeds in any degree, it should 
encourage a trend toward a reduced accident frequency and thereby 
a lower premium cost. 

I have centered my discussion on the question of a ceiling because 
that obviously is the central question in the Roosevelt as well as in 
the Zelenko bills. Most of the other changes, such as the provisions 
relating to computation of death benefits and the removal of section 
14(m), flow out of the increase in the ceiling. The increase in the min- 
imum to $26 in the Roosevelt bill and $22 in the Zelenko bill are minor 
questions. The reduction in the retroactive period for the payment of 
disability from the date of injury is certainly justified on the basis 
of the trend in State compensation laws. 

In conclusion on this subject, we urge favorable action on, H.R. 
9552, the Roosevelt proposal. Such action by the subcommittee will 
mean that it is keeping faith with the original purposes of the Long- 
shoremen’s and Harbor Workers’ Compensation Act and compensation 
insurance generally. 

Other bills: Of the remaining bills before the committee, H.R. 11714 
is identical to the Zelenko benefit bill, H.R. 9748, and therefore needs 
no further comment. Moreover, we understand that H.R. 11267 has 
been withdrawn from the consideration of this hearing. As to H.R. 
8600, we have no position. 
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We are concerned with H.R. 7498, the Kearns bill. This measure 
would prorate the administrative cost of the Longshoremen’s and 
Harbor Workers’ Act to the insurance carriers. The ILWU feels this 
is an unwise step. 

What we are concerned with primarily is that transference of 
cost to the insurance companies might tend to place undue pressure 
on those who administer the Longshore Act. In fact, it would only 
be natural for the insurance carriers, once they are paying the admin- 
istrative costs, to seek some voice in administrative policies. We think 
this is an unfair burden to place upon administrators who must often 
act as referees. We are convinced that they should be in a position, 
as they are at present, to enjoy the full confidence of the affected work- 
ers. We strongly urge that the Government should continue bearing 
the administrative costs as a small contribution to the soundness of this 
social insurance program. 

The remaining bill, H.R. 9317, the Daniels bill, would add a new 
section making it unlawful for an employer to discriminate against an 
employee by reason of his having taken advantage of any remedies 
available under the act. We are not aware of any problems of this 
nature arising on the west coast or any other areas where our member- 
ship is located. At the same time, we recognize that the bill has a 
desirable objective, and therefore voice our agreement with this 
measure. 

That concludes the statement of the International Longshoremen’s 
& Warehousemen’s Union. To summarize, we urge prompt and fa- 
vorable action on the amendments designed to give injured workers a 
reasonable degree of choice in selecting doctors. We likewise urge 
favorable action on the Roosevelt bill to increase the ceiling on bene- 
fits so as to permit the workers under the act to obtain a benefit equiv- 
alent to two-thirds of his earnings. 

Mr. Wier. Any legislation that we enact here as amendments to the 
present law affects all longshoremen and district workers. You quote 
and recite figures of the west coast longshoremen. You are here 
speaking only for the west coast. 

Mr. Kiere. That is correct. 

Mr. Wier. How do they compare with the east coast and the gulf? 
There are two other districts that are in this picture. 

Mr. Kipre. That istrue. I did not touch on the east coast, the wage 
data, because I am assuming that the ILA, the International Long- 
shoremen’s Association, will present figures on the wage pattern of the 
east coast. I do have some figures here, however, with me, if the 
committee would like to have the benefit of them. 

Mr. Wier. Mrs. Bosone, has the Atlantic group asked to testify ? 

Mrs. Bosonr. No. The notice will go out to them today. For to- 
day’s hearing it notified only interested parties here in Washington. 

Mr. Wier. They have not asked for a hearing? 

Mrs. Bosonr. That is right, they have not. 

Mr. Wier. I was just going to say, Mr. Kibre, wages may be higher 
or they may be lower. 

Mr. Zelenko? 

Mr. ZetenKo. Mr. Kibre, I will ask you to refer to your page No. 5, 
the table. 
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I would say that I agree in principle that, as Secretary Larson 
urged, there really should be no ceiling on compensation paid, because, 
in that event, you then remove the principle of individual payment 
and get a flat rate. But, nevertheless, as all of us are aware, we are 
confronted with insurance company payments and premiums. There 
is a ceiling in that field beyond which employers will not go and 
beyond which the payments for premiums become prohibitive. So 
we somewhere have to compromise between ceiling and individual 
requirements. 

Along the same line, referring to your table, I have examined it 
carefully, particularly in your middle sections where you deal with 
the number of men and the percentage of the men as to their earnings. 
I have taken your two largest groups, that is men working 900 hours to 
1,400-odd hours and men working 1,500- to 2,000-odd hours. In the 
first group you have 2,542 men, and in the second group you have 
6,344 men. ‘Those 2 groups are by far the largest as to hours worked 
of your 12,000-odd men who work on the coast. 

Mr. Kisre. That is right. 

Mr. Zecenko. In regard to the first group of 2,500 men who work 
900 to 1,500 hours a year, the average earnings are $4,600. The other 
group, Which works 1,500 hours to 2,000 hours, their average earnings 
are $6,583. What I have done is to add the figures of $4,498 and 
$6,583, the two figures representing their average earnings, and di- 
vided them by 2 to get a further average. The average wage then 
of the largest groups involved, that is about 9,000 men out of 12,000, 
would average $5,541 a year. I have put an additional figure in. 
That would give an average wage of somewhere near $108 a week, and 
two-thirds of that would be about $72 a week. These figures are 
gross. That $72 a week for the average of the largest group working 
compares somewhat to the figure urged in my bill, of $70. 

I, for one, as I stated before, would not advocate in principle any 
ceiling. Being minded in that direction, I would much prefer, if it 
were possible, that the larger figures in the Roosevelt bill become the 
law. However, I have averaged these figures down and scaled them 
down to about $70 a week in my bill. On your average, it averages 
about $72 for the largest number. I have done that with the idea that 
these figures can possibly have a better chance of passage without too 
much opposition. In other words, I would rather have some increase 
in benefits rather than have the bill blocked by serious opposition. 
That is one of the reasons why I scaled my figure down to the lower 
average, although I state for the record again that, personally and by 
principle, I am in favor of no ceiling and a higher average. 

But I wanted to indicate to you, even taking the average from ‘your 
figures, how I arrived at the figures in my bill. 

I do have some knowledge of the east coast and the gulf coast fig- 
ures, and, as you say, they are somewhat comparable. 

So two-thirds of the average, and let us say it is a low average, of 
the greatest number of men working would be nearer my figure on a 
low-average basis. As I say, I adopted that figure beeanse T wanted 
the bill to have some reasonable chance of passage. 

That is all I have to say, Mr. Chairman. 

Mr. Kipre. I would just like to comment on that. 
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I fully appreciate the motivation behind the bill introduced by 
Representative Zelenko. I appreciate the fact that it is an attempt 
to bring about a practical adjustment which would be within the 
framework of what is practical. At the same time, I must emphasize 
again that this is precisely what has been done in the past on this 
particular question, and the facts are that, because of the previous 
adjustments in 1948 and again in 1956, we still are faced with the 
fact that a large number, a considerably large number of the workers 
in the industry are being deprived of what must frankly be recognized 
is their proper right under the theory of compensation law. 

I would say that if there is to be a practical compromise, that it 
certainly should be high enough to take care of, let us say, around 
two-thirds of the workers in the industry. If the ceiling, for example, 
is anything less than $85, if it is in the neighborhood of $72, it means 
that approximately 68 percent of the men on the west coast will be dis- 
criminated against, and I venture to say there will be a substantial 
portion of the men in the New York area that will be discriminated 
against. 

My point is that if there is to be a practical compromise it should 
be somewhere in the neighborhood of beyond $85. At least it seems 
to me that that would be more in keeping with the fundamental prin- 
ciple of what compensation insurance is intended to accomplish, It 
would be more in keeping with the theory enunciated by Mr. Larson, 
and it would certainly perhaps put this issue to rest for a few more 
years, more so than the adjustment that was brought about in 1956 
did. 

Mr. Zevenxo. I am mindful of the fact that there would be a cer- 
tain number of the highest level that would be deprived of the proper 
average under their wage. But we did have these problems discussed 
in full at the prior hearings. Because of the fact that we never could 
pin down the set wage for the highest level or for the largest group, 
we thought it might be more practical to take an average along a lower 
line. We also decided that we could not very well set a ceiling for too 
long a time in the future. 

It might be better to make an adjustment every few years than to 
try to project a figure into the future at such a high level that the rate 
at the time, when the statute was enacted, would be so prohibitive there 
would be too much opposition. That was the reasoning behind it. 
We realized even then that we might have to make a future adjust- 
ment. I think you and others urged the same argument at that time. 

Mr. Kipre. That is correct. 

Mr. ZELENKO. I am giving you the reasoning behind it. It is my 
versonal feeling that we should continue along the same line of think- 
ing, that is to make an adjustment as near as possible that would be 
equitable to the present situation, and if an adjustment is required in 
the future, to proceed then with it. Otherwise the question of pro- 
viding for these funds would raise such opposition that I don’t think 
we would get the legislation through. 

Continuing just on to the last section, of course the same would ap- 
ply as to the death benefits urged. 

Mr. Kipre. That is correct. 

Mr. ZeLtenKo. The arguments you advanced here would apply also 
to the section involving the death benefits 
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Mr. Kipere. That is correct. 

Mr. Wier. Mr. Goodell. 

Mr. Goopetn. Mr. Kibre, that was a very fine statement and I wish 
to express my appreciation for it. Of course, when we are discussing 
these things it is relatively simple to talk about what would be an ideal 
benefit. When we get into the question Mr. Zelenko was talking about, 
asa practical matter somebody has to pay for the benefits and the costs 
have to be worked in. 

You have said that you recognize that compensation costs in this 
industry run 7 to 17 percent. Do you have any indication how this 
would be affected by your proposal 4 

Mr. Kisre. What the increased costs would be ? 

Mr. Goopveti. Asa percentage. 

Mr. Kipre. I don’t have any figures on that. I did raise this mat- 
ter with the departmental people sometime ago and suggested they 
might do some work on that score or at least try to arrive at some esti- 
mates of what the additional costs would be. Whether they have those 
figures available now I really don’t know. 

Mr. Zecenko. Will the gentleman yield for one moment along this 
same line ¢ 

Mr. Goopetn. Yes. 

Mr. ZELENKO. One of the reasons for the high premium in this in- 
dustry is that this is far and away the most hazardous industry of 
all. That was one of the reasons we worked on legislation and had 
it passed, as the chairman will recall, to strength the safety laws, 
with the idea perhaps that that would lower the incidence of in- 
jury, and perhaps that factor might lower the percentage of pay- 
ment. 

But it is not the wages so much in themselves that cause the high 
payments of premiums. It is the hazardous occupation. 

Mr. Goopetn. Yes, lam aware of that. 

Mr. Kisre. If I may add just another word on this score, on the 
west coast where there has been a reasonably effective safety program 
in effect for a number of years, the premium cost is much lower than 
on the east coast or in the gulf where no effective safety program was 
in existence until quite rec ently. 

The point I am getting at is that an effective, enforcible safety 
program can materially reduce the frequency of accidents. This has 
been the experience on the west coast. 

So, in the long run, as the result of the enactment of the safety 
law 2 years ago, there is this very distinct possibility that the pre- 
mium costs will be materially reduced and will come more into line 
with that generally found in industry around the country. 

Mr. Wier. You have not brought up what you did 3 or 4 years ago, 
and it was a very telling argument, the incidence rate in the steve- 
doring industry as compared with mining, building construction, steel 
mills. By far, your industry represents the highest. 

Mr. Kisre. The frequency rate has been running around 70 per 
million man-hours worked, compared with an average in construc- 
tion and the other hazardous industries of around 15, as T recall off 
the cuff, 

Mr. Wier. You ought to get those back here because we have some 
new members on this subcommittee. It would show them the high 
frequency rate. 
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Mr. Kiere. And it would show the hazardous nature of the in- 
dustry. 

Mr. Zectenxo. I think the witness will agree with me that it was 
under the inspired leadership of the present chairman of the sub- 
committee that the safety bill that he spoke about was put into law, 
and which is saving lives and mitigating injuries of many longshore- 
men. It was only his great effort that did it, that put it through the 
House. 

Mr. Kipre. I would like to say this, that the informal tributes that 
were paid to the chairman before the meeting started were, in my 
opinion, an understatement. That is the feeling of our membership, 
who are very grateful for the earnest and conscientious job that the 
chairman has done. 

Mr. Wier. I would be interested, Mr. Kibre, in seeing, since you 
brought up the safety bill that we passed 4 years ago, in seeing what 
that has done on the frequency. 

Mr. Kisre. The law has actually not been in effect long enough, 
because the Department just promulgated the new code some months 
ago. 

I did have a chat with the man who is administering the law several 
days ago, and he indicated that the objectives appeared to be quite 
promising, but it will be at least a year or two before any measure- 
ment of the results can be obtained. 

Mr. ZeLenko. I have no further question. 

Mr. Wier. All right, Mr. Kibre, we want to express our apprecia- 
tion of your presentation and your concern with this revision of the 
law. 

Now, Mr. Starling, you may proceed. 


STATEMENT OF HOWARD M. STARLING, MANAGER, WASHINGTON 
OFFICE, ASSOCIATION OF CASUALTY & SURETY COMPANIES 


Mr. Wier. Let me say, before any of the witnesses leave, that the 
clerk of the full committee and the clerk of our committee have ar- 

ranged for May 24 and 25 of next week for further hearings. 

Mr. Starling, would you identify yourself ¢ 

Mr. Sraruinc. I am Howard M. Starling, manager, Washington 
office, Association of Casualty & Surety Companies. This memoran- 
dum is being submitted on behalf of the Association of Casualty & 
Surety Companies, an organization representing 133 stock insurance 
companies. Most of these are engaged in writing insurance under 
the Longshoremen’s and Harbor Workers’ C ompensation Act. The 
views expressed in this memorandum are based on country wide ex- 
perience over many years under a variety of workmen’s compensa- 
tion laws. 

H.R. 7496: This bill would impose upon insurance carriers and 
self-insurers the cost of administering the Longshoremen’s and Har- 
bor Workers’ Compensation Act, in proportion to total money bene- 
fits paid. There is no limit in the bill on the amount of such assess- 
ment. Indirectly, of course, this cost would be borne by employers 
subject to the act. 

Compensation premiums are already heavily taxed. Taxes on such 
premiums must be paid to the various States where the stevedoring 
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operations are located at the rate specified by the law of that State. 
Allowance in the rate for taxes is generally 214 percent, but is as high 
as 5 percent. Additional taxes should not be added to this burden. 

It is to be stressed that such additional tax would add to the cost 
of compensation, but would not inure to the benefit of the injured 
employee. As a matter of fact, it could be detrimental to him since 
it would tend to contribute to employer resistance to benefit increases. 

The expense of administering the Longshoremen’s Act should be 
defrayed in the same manner as that of the Federal courts, out of 
general revenue. The Bureau of Employees’ Compensation to a large 
extent exercises what amounts to judicial functions. The cost of 
maintaining the many other Federal bureaus is borne by general taxa- 
tion. It is not imposed on those who appear before them. This 
should continue to be true with respect to the Bureau of Employees’ 
Compensation. Compensation is most inappropriate as a source of 
Federal revenue. 

It has been found, moreover, that where costs of administering com- 
pensation laws have been placed exclusively on employers and insur- 
ance carriers without fiscal restraints, they have tended to increase. 
In some instances they have skyrocketed. Budgetary restrictions and 
the need of levying taxes to cover the budget are effective restraining 
measures on public expenditures. Under the bill such restraints 
would be lacking. Problems of allocation of cost would also arise 
since the Bureau administers other laws besides the Longshoremen’s 
Act. 

Workmen’s compensation should not be subject to undue taxation. 
You are respectfully urged not to take favorable action on this bill. 

H.R. 9748 and H.R. 11714: These bills would amend section 6(a) 
of the Longshoremen’s and Harbor Workers’ Compensation Act to 
reduce the reversionary period from 28 to 14 days. 

Compensation laws generally contain provisions for a waiting 
period. These are designed to prevent the payment of compensation 
for minor injuries which cause fittle loss of time and do not seriously 
affect the employee’s earnings. The administrative cost of making 
such payments would outweigh the monetary benefit to the employee. 

However, where disability extends over a considerable period of 
time, the reasons for having a waiting period become no longer appli- 
cable. A number of workmen’s compensation laws, therefore, provide 
that in the event disability extends over a specified period of time, 
compensation becomes payable for the waiting period. This is often 
referred to as a reversionary or retroactive period. However, in 
order for a reversionary period to operate properly, it should be of 
sufficient length to avoid the possibility that return to work is de- 
layed merely to receive additional compensation. The longer the 
reversionary period the less is this likely to happen. 

With a 14-day reversionary period and a 3-day waiting period, an 
employee’s compensation for absenting himself from work 1 additional 
day beyond 2 weeks would be increased by approximately one-third. 
The inducement to take off 1 additional day would be strong. This 
would not indicate clear malingering, but it is very easy to feel that an 
additional day of rest would be beneficial especially when it would be 
so well remunerated. Disabilities lasting 2 weeks are common, so that 
in all these cases there would be the very strong temptation to stay 

57196—60—~-4 








46 LONGSHOREMEN’S COMPENSATION ACT 

away from work 1 or 2 additional days to get one-third more compen- 
sation. Some States do not provide a reversionary period. Of those 
that do, about half specify a period of 4 weeks or more. 

Reduction of the reversionary period to 14 days would not only 
create an undesirable moral problem and increase the cost of compensa- 
tion, but would also encourage employees to lose time from work they 
otherwise would not have lost. 

In accordance with our well-established policy as insurance carriers, 
we take no position with respect to the benefit changes also contained 
in these bills. However, it may be pointed out that the higher the 
weekly benefits the more likely that a reduction in the reversionary 
period would have an adverse effect. 

We respectfully further urge, therefore, that the proposal for re- 
ducing the reversionary period to 14 days do not have your support. 

H.R. 934: This bill would drastically modify the medical-benefit pro- 
visions of the Longshoremen’s and Harbor Workers’ Act to the detri- 
ment of the injured employee and the operation of the act as a whole. 
Not only would the employee be deprived of helpful guidance in the 
selection of the best medical care for his particular injury, but no pro- 
vision would be made for the submission of medical reports either to 
the employer or the deputy commissioner. As a matter of fact, the 
provision requiring the employee to receive medical treatment would 
be omitted. It would provide, on the contrary, that nothing would re- 
quire an employee who relies on or is treated by prayer or spiritual 
means through the application and use of the tenets or teachings of 
any recognized church or religious sect to undergo any medical or 
surgical treatment. At the same time, the employer would be made 
liable for compensation payments as fully as if medical or surgical 
treatment were employed. 

It is to be noted that reference is made not only to recognized 
churches but also to religious sects. They could have reference to 
many different types of organizations, the practice or beliefs of whose 
members may be detrimental to health. One occasionally sees items 
in the press where blood transfusions necessary to the preservation 
of life have been refused. While it may be the privilege of an individ- 
ual to refuse vital medical attention, the employer should not be re- 
quired to pay for the effects of such refusal. 

Apparently the drafter of the bill has recognized the possibility of 
an employee suffering from inadequate medical care. It is provided 
that an employer may petition for an order to change the physician 
in such a ease. Such a provision, however, would be of little, if any, 
practical value. An employer can hardly be expected to act as an 
arbiter of the adequacy of medical care. 

A similar provision is found in the New York workmen’s compensa- 
tion law. It has proven ineffective in that State despite repeated 
suggestions by admiristrators that this provision be invoked more 
frequently. 

It seems illogical to take away, as this bill would do, the right of 
the employer and his insurance carrier to provide the injured man 
with good medical care, but at the same time expect them to act as 
medical policemen to supervise the treatment being given. The em- 
ployer and his insurance carrier know where good medical care can 
be obtained. This is particularly true today in this age of specializa- 
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tion and remarkable medical advance. Guidance, they can provide. 
That is quite different from having to oversee medical treatment pro- 
vided by others. The injured man would be the chief victim of in- 
adequate medical treatment. 

Another defect in the bill is the failure to provide for the appoint- 
ment of an impartial physician to examine the employee upon motion 
of the employer. The bill would permit appointment of such phy- 
sician on the deputy’s own motion or that of the employee, but such 
right would be denied to the employer even though he may be re- 
quired to pay for such examination. 

In subdivision (c) (4) of section 7 the employer is also made lable 
for all expenses incident to an examination by his physician, inelud- 
ing loss of wage. Such cost apparently may include that of the em- 
ployee’s physician, who is to be present at such examination. While 
the presence of such physician may be permitted, it should not be 
required and the employer should not be charged with such cost. 

We believe that the present medical-care provisions in the Long- 
shoremen’s Act have been operating satisfactorily and should be re- 
tained. However, should modification of the present system be 
deemed desirable, it is suggested that consideration be given to a sys- 
tem giving the employee the right of selecting a physician from a 
panel nominated by his employer. Provisions along that line are to 
be found in a bill, H.R. 10075, which is also before your committee 
for consideration. 

You are, therefore, urged not to take favorable action with re- 
spect to H.R. 934. 

Thank you very much, Mr. Chairman and members of the com- 
mittee, for the opportunity to present this statement. 

Mr. Wier. Mr. Starling, are your offices in Washington ? 

Mr. Srariine. My office is in Washington; yes, sir. However, it is 
a branch of our New York office. 

Mr. Wier. I was a little disturbed this morning by my mail. This 
comment is for anyone in the room at this time that sends out notices 
to insurance companies around the country, calling their attention 
to the Longshoremen’s Subcommittee activities. Three letters came 
to me this morning from insurance representatives asking me what 
was going on in the committee that I was chairman of, trying to 
pass legislation without hearings. 

I just wanted that to be corrected. They have sent out notices to 
their offices throughout the country saying that this subcommittee 
is going to pass longshoreman legislation without hearings. I feel 
a little disturbed about it. 

I am not accusing you, because there are other representatives 
here, but I wished to make that known. 

Mr. Srartine. May I say to you, Mr. Chairman, off the record that 
no such notices went from my organization. 

Mr, Wier. Well, somebody has. I do not know whether you got 
any, Mr. Goodell, or not. 

Mr. Goopeti. No; I did not. 

Mr. Wier. I received three this morning. 

Mr. Srartine. I might say to you that the clerk of this commit- 
tee has been very cooperative in my own particular case. I filed a 
request to be notified of hearings. The chairman of the subcom- 
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mittee replied to that and said that we would be notified, and the 
clerk has notified us. 

Mr. Wier. Mr. Goodell, have you any questions ? 

Mr. Goopety. You make reference here to the inadequate care or 
the refusal of an employee to go to a doctor, and you make particu- 
lar reference to the religious situation. As you are aware, we are 
now actively considering H.R. 10075, more actively than we are H.R. 
934. 

Mr. Sraruine. I did not know until I appeared this morning. 

Mr. Goopett. H.R. 10075 includes a provision that if the employee 
unreasonably refuses to submit to medical or surgical treatment, the 
deputy commissioner may, by order, suspend the payment of further 
compensation during such time that such refusal continues. Have you 
read that section ¢ 

Mr. Srarurnc. May I say to you, sir, that we recommend your earn- 
est consideration of H.R. 10075. 

Mr. Goopetu. You like that bill ? 

Mr. Straruine. Yes; Mr. Zelenko’s bill. 

Mr. Goopeti. This provision satisfies you as far as that provision is 
concerned ¢ 

Mr. Sraruine. Yes, sir. 

Mr. Goopett. In the early part of your statement, in making refer- 
ence to H.R. 7496, the Kearns bill, page 2, you made reference that the 
cost of administering these laws would be placed exclusively on em- 
ployers and insurance carriers without fiscal restraints. What sort 
of examples are you thinking of there where that has been done ¢ 

Mr. Sraruine. I can only give you a general answer to that, Mr. 
Goodell. I could furnish you with specific cases. But in some of 
the States, under the State workmen’s compensation laws, the entire 
cost of administering the State act is imposed upon the insurance car- 
rier and the self-insurers. In those States, in some of those States we 
have seen the cost go up and up and up. The usual procedure is, if 
you need a couple more employees, you hire 8 or 10 more because it is 
not costing the taxpayers anything directly in the budget. It is just 
assessed back against the employers, the workmen’s compensation in- 
surance carrier, or the self-insurers, which the insurance company 
does not pay because it is added right into the rate. The aiabee 
is the one that has to pay it. 

Mr. Wier. Are you speaking now of the general, overall unemploy- 
ment. or compensation cases, or are you referring now to the longshore- 
men’s field ¢ 

Mr. Srariinc. Workmen’s compensation in the States. 

Mr. Wier. Generally / 

Mr. Srariinc. Generally, yes, sir. 

Mr. Wier. Generally. That is different. 

Mr. Goope.u. There are some interesting ramifications to that as far 
as insurance companies generally are concerned, it seems to me. We 
are quite concerned about the tendency of the Federal Government to 
add these positions unnecessarily and increases costs. The argument 
is usually made the other way, that private people can do it better and 
cheaper and with less overhead in administrative cost. This is the first 
time I have heard this turned around the other way in this respect. 
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I think the ramifications of it, if carried into other fields, are rather 
devastating. It should only be done advisedly. 

Mr. Srartinc. You see, under the proposed bill here private indus- 
try would have nothing to say at all about the costs which would be 
assessed against them. “Assuming that the bill became law, the Bureau 
of Employees Compensation could expand their staff to three times 
the present amount and they would not have to account for the expense 
of that to Congress. ‘Thev would just assess it against the carriers. 

Mr. Goppet. You would separate the two functions entirely ? 

Mr. Sraruine. Yes. If the Bureau of Employees Compensation or 
any other bureau or department of the Federal Government comes up 
here and asks for an appropriation to add an additional 100 employees, 
they have to explain it to Congress, and Congress, in their wisdom, 
either grants it or denies it. But if you give an administrative offi- 
cial—and this is not any criticism of the Secretary of Labor—if you 
give an administrative official the right to increase his costs without 
accounting to anyone at all, I think it just naturally follows. 

Mr. Wier. You “W not think that happens, do you? 

Mr. Sraruina. I don’t think Congress is going to give that right. 

Mr. Wier. I advise you to listen to some of the cuts that they make 
after they have been justified. 

Mr. Srariine. I am very well aware of some of them, Mr. Chair- 
man. 

Mr. Goopetu. I think there are other safeguards in addition to the 
fact of appropriations in approving new positions that Congress has 
over this type of an operation, but it certainly is one of the important 
ones. 

Mr. Sraruina. Yes, sir. 

Mr. Goopett. I do not believe I have any further questions. 

Mr. Wier. It seems to be the hub or the crux of the employees’ posi- 
tion, and in government it is accepted, State and national and county, 
the concept of the two-thirds. Does your company believe in the two- 
thirds ? 

Mr. Srartine. Yes, Mr. Chairman; very definitely. 

I believe you will recall that my statement said we made no comment 
at all on the bills before the committee increasing the benefits to the 
employees. 

Mr. Wier. I want to thank you, Mr. Starling. You have done a 
very good job here this morning on behalf of your clients. Are they 
clients or associations ? 

Mr. Srartine. Employers. 

Mr. Wier. We will meet again, for the benefit of those present, on 
Tuesday and Wednesday of next week, May 24 and 25, in this room. 

(Whereupon, at 11:50 a.m., the committee recessed, to reconvene on 


T cake , May 24, 1960.) 




















Ge 


col 


mi 
of 
in; 
di 
de 
ni 
pr 
an 
Wi 


Je 
dr 


ur 


ST 


14 


m 
4 
th 
it 

en 


fil 


th 
ca 


be 

















AMENDMENTS TO THE LONGSHOREMEN’S AND 
HARBOR WORKERS’ COMPENSATION ACT 


TUESDAY, MAY 24, 1960 


House or RepreseNnTATIVES, 
SUBCOMMITTEE ON SAFETY AND COMPENSATION 
OF THE COMMITTEE ON EpucatTion ANp Lapor, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m. in room 100, 
George Washington Inn, Hon. Roy W. Wier (chairman of the sub- 
committee) presiding. 

Present: Representatives Wier, Zelenko, and Frelinghuysen. 

Staff member present: Reva Beck Bosone, subcommittee counsel. 

Mr. Wier. For the information of those present, this is a subcom- 
mittee of the Education and Labor Committee. One of the fields 
of responsibility for legislation of the subcommittee is that pertain- 
ing to harbor workers. We spent sometime on this last year. We 
did sueceed in passing a couple of bills but there are further en- 
deavors in this field, so we are conducting hearings now on about 
nine different bills. We feel that there are several phases to the 
problems of longshoremen and harbor workers and their coverage 
and their employment. So this morning we will open the hearing 
with a bill that has been introduced by Congressman Daniels of New 
Jersey. 

Mr. Daniels tells me that he has a constituent here who will ad- 
dress himself to H.R. 9317. Mr. Daniels, will you now proceed. I 
understand you have a committee meeting. 


STATEMENT OF HON. DOMINICK DANIELS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW JERSEY 


Dr. Danters. I am Dominick Daniels, Representative from the 
14th Congressional District of the State of New Jersey. 

Mr. Chairman, I wish to thank you and the members of your com- 
mittee for affording me the opportunity to appear here to support 
a bill I have introduced, H.R. 9317, the purpose of which is to amend 
the Longshoremen’s and Harbor Workers’ Compensation Act to make 
it unlawful for an employer to discharge or to discriminate against an 
employee for having filed a claim for compensation or attempting to 
file such a claim. 

The bill that I have introduced merely provides a penalty to be in 
the amount of $100 and up to $1,000 to be recovered by the deputy 
commissioner in a civil proceeding. 

It also provides where it has been shown that such employee has 
been discriminated against that he should be restored to his em- 
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ployment and compensated for the pay that he lost during his period 
of idleness. 

I might say, Mr. Chairman, that I am an attorney by profession 
and have practiced in the State of New Jersey for 30 years and during 
the course of my practice I have handled many compensation cases 
and I have known of situations where because of filing of a claim for 
compensation in our State courts that some employers attempted to, 
and have penalized the employees, discharging them from their em- 
ployment, and it has been brought to my attention by Mr. Litchenberg, 
one of my constituents, that the same practice prevails in connection 
with the Longshoremen’s and Harbor Workers’ Compensation Act. 

Iam sure Mr. Litchenberg’s testimony will be quite interesting. He 
will be able to point out to you particular instances where this has 
happened. I feel that there is a need for this legislation today. Mr. 
Lichtenberg has been a member of the bar of the State of New Jersey 
for the past 25 years. He has enjoyed an excellent reputation and 
specializes in compensation work. He is an attorney for the Hutch- 
inson County Council, the AFL-CIO, also attorney for local 115, and 
chairman of the National Association of Claimants’ Compensation 
Attorneys. 

I might further add before introducing Mr. Litchenberg that legis- 
lation similar to the bill that I have introduced here has been enacted 
in the States of California, Missouri, Wisconsin, and Massachusetts, 
that similar legislation is pending in the State of New Jersey and that 
a move is under foot to have similar legislation enacted in other States 
of the Union. 

Mr. Frevrncuvuysen. May I ask a brief question of Mr. Daniels? 

Mr. Daniels, in your opinion, if we did not have legislation of this 
kind, there is no adequate remedy for an employee who is discrimi- 
nated against or who is discharged from employment under the present 
circumstances / 

Mr. Daniets. That is my understanding. 

Mr. Fretincuvysen. They are not sufficient remedies or sufficient 
protection for the employee under present circumstances ? 

Mr. Danters. That is the purpose of the bill, to give him that 
remedy. 

Mr. Frevincuvysen. The other question I had was in line 18 on the 
proviso— 


if such employee shall cease to be qualified to perform the duties he shall not be 
entitled to such restoration and compensation. 

Is that some kind of act to make it as a practical matter so the em- 
ployer will not be faced with a rigid necessity to employ someone he 
does not want to employ ? 

Mr. Dantets. The purpose of that clause—and if I am mistaken I 
think Mr. Litchenberg, who qualifies as an expert on this, may correct 
me—is if a man has been so disabled by reason of an accident that he 
is unable to fulfill the duties of employment which he formerly was 
engaged in, then of course he would not be entitled to go back to that 
job. If by reason of the injury he suffered a permanent disability to 
disqualify him for performing the employment at which he formerly 
participated, it would not be fair to insist that he be restored to his 
former employment. 
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Mr. Ze.enxo. I appreciate the appearance of our distinguished 
colleague from New Jersey and I am acquainted with Mr. Litchen- 
berg. I have known him personally for many years. I would think 
if the evidence here shows cases of discrimination that this would be 
worthwhile legislation for the reason that in the Federal Employers 
Liability Act in the railroad field, I believe there is a section which 
provides a penalty of combined—it does not come to my mind now— 
where if a railroad would discriminate or prevent the testimony by 
an employee in a case or proceeding such as a penalty is now enacted— 
and I might say it may be necessary in this case—although we look 
forward to hearing actual cases. I think last week, Mr. Chairman, 
you will recall one of the witnesses on behalf of one of the longshore- 
men’s unions testified that they had no feeling either way. They had 
no particular cases in mind upon which this testimony could be based, 
so we are looking forward now to hearing specific testimony, and 
thank you, Mr. Daniels. 

Mr. Dantets. Thank you, it isa pleasure to be here. 

Mr. Wier. You may proceed, Mr. Litchenberg. 


STATEMENT OF NOAH LITCHENBERG 


Mr. Lircuenserc. Usually in cases of this kind we have to look 
where there has been a precedent set prior in any particular field of 
endeavor throughout the United States of America because tliis is 
workmen’s compensation. 

The Workmen’s Compensation Act, when it was passed, unfor- 
tunately the legislators could not foresee everything, so there are cer- 
tain things that came up after the bill was passed that you must deal 
with when the time arrives. 

One of those cases is this: There is no law, there is no place in the 
law that a man who is fired for bringing a compensation case or who 
is intimidated because of bringing compensation case, he has no other 
remedy either by law, and the only ren.edy, as the gentlemen before 
said, would be his union or a grievance procedure. 

I think it would be best to speak from experience how that happens. 
I know of a ship that fell over on a 90-degree angle and 5 of my clients 
were injured, They immediately started a compensation case and 6 
months later came to me and asked me to bring an admiralty action. 
Immediately upon bringing that suit, the five men were given pink 
slips, they were fired. The reason they were fired is because they 
brought a case against our customer and we have to pay the bill be- 
cause there is an agreement to pay all damages to a ship in that par- 
ticular shipyard if an accident. occurs. 

It is true these four or five men did go to their union and a union 
grievance procedure was brought which took approximately 1 year 
because it came to an impartial arbitrator wherein they were rein- 
stated, but intimidation is a great thing among workingmen. The 
men came to me and said if these five men with good seniority are 
walking the streets and you do nothing if I have a compensation case, 
I am going to bring it to trial. 

As national chairman of the National Association of Claimants’ 
Compensation Attorneys, I looked into it and filed a claim. We have 
one concern on the waterfront that calls in a man and says, “You had 
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a splinter in your eye one day; you had a piece of splinter in your 
finger another day; and you are accident prone. In the event you 
have another accident you are going to be fired.” 

Another waterfront company wor rks where a man would i injure his 
finger, went to a doctor, a piece of adhesive tape around it, he was out 
of work. All of a sudden the man comes back to work and the com- 
pany says, “You can’t come back to work because you are under medi- 
cal treatment.” 

Knowing that he does not get paid for 7 days’ compensation, the 
man is penalized $150 for injury to a finger. 

Another way discrimination has ‘taken place in this country, 
especially in a food chainstore, when—mind you, this is a court, not 
a bureau—the manager of the store, the personnel representative of 
the store, and the boss of the company come into court and just sit 
there, and it has happened, if the man testifies, he picks up a crate 
of tomatoes, he has a pain in his back. When he comes back to work 
they fire him and say, “We don’t want you to hurt yourself when you 
are picking up a crate of tomatoes.” The man says, “I can work. I 
got to work. I have to support my kids.” 

Let me give you a better example, maybe down in south Jersey, 
where a man injured his foot and went before a deputy director on a 
compensation bureau where he was awarded 5 percent of his foot in- 
jury. Immediately when he went back to work the boss said, “Wait 
a minute; you have to come into the office over here. This is a dicta- 
phone. Anything you say is going to be held against you. You testi- 
fied” —and he has a transcript of “the record there before. him—“you 
testified that in inclement weather your foot hurts you.” We have 
200 days of inclement weather down here in New Jersey. The man 
thinking fast, said, “How did my foot feel after the accident? My 
foot is wonderful now. I want my job.” 

After reading the transcript further, the employer said, “You said 
that your foot swells on you when you stand on it for 8 hours a day.” 

The man said, “Well, that is the same thing. I thought right After 
the accident it did. My foot doesn’t swell on me now. I want my job, 
Boss.” 

He got his job, but the employer went back into the court on a rule 
to show cause why the man should not be dismissed. 

The deputy director is still holding that case. That is a case of 
intimidation. 

There is also the case where a man has two men working with him, 
and these two men are asked to be witnesses in a compensation claim. 
The boss calls these two men down and says, “I am your bread and 
butter.” 

Mr. ZetenKo. I made a notation here and I wrote in pencil in the 
margin that there is nothing in Congressman Daniels’ bill which takes 
care of the contingency you talk about which to me may be part of 
this picture, the part to which you just alluded. The bill deals with 
an employee who has made a claim. It does not deal with the in- 
stances where employees may be subpenaed or directed to appear 
as witnesses. Are there any cases in the Federal act on the water- 
front where the Federal act would apply where situations of discrim- 
ination have arisen as a result of fellow workers being subpenaed or 
called as witnesses? Your act does not speak of that. They do have 
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that in the Railroad Act, but I want to know if you have any par- 
ticular instances that have occurred; that is, discrimination or in- 
timidation against any one who may be subpenaed. 

Mr. Lircuensere. Yes, sir, and I think it is taken care of in this 
bill or, because he has testified, on line 7, or is about to testify in a 
proceeding under this act he would be a witness. 

Mr. ZELENKO. It was not too clear to me and perhaps there should 
be some language in there whether subpenaed or directed to be a 
witness, I think there should be some direction to him or some ofli- 
cial proceeding in which he has been designated a witness before 
somebody should be penalized; that is, if he just offers as a voluntary 
act to go, I do not think anybody should be penalized. 

I think we should have the situation here where he has been sub- 
penaed or directed or ordered to appear. 

Are there any cases that you know of in your experience where 
intimidation has occurred in such a situation ? 

Mr. Lrrcurensera. Yes, sir; intimidation of witnesses to testify 
in compensation courts—in Oklahoma I had three lawyers send me 
letters; Ohio and other States, and under the Longshoremen 

Mr. Zetenko. That is what we want particularly; anything that 
applies or is germane to this bill, and that would be anything under 
the Harbor Workers’ Act because our jurisdiction does not extend 
to the State courts. 

Mr. Lrrcuenserc. Under the Longshoremen’s and Harbor Workers’ 
Act I sent letters to the whole country, and these questions were always 
raised. Usually these people want to know whether or not this has 
come up in any other part of the country before, because we have 50 
compensation acts besides the Longshoremen’s. 

This question came up in California, Kansas, Missouri, and Wis- 
consin. In three of those States they saw fit not only to make it a 
penalty for an employer to discriminate or fire intimidating wit- 
nesses, but they add a penalty part saying they could go to jail up to 
100 days. 

I do not think it is necessary to protect the injured worker to that 
extent, to make it a crime. I think it is sufficient if the employer 
knows he is going to be penalized $100 to $1,000; that. is sufficient. 

I have already mentioned the practice on the waterfront in New 
Jersey and New York of intimidating men so they won’t go to a doctor 
and do not report accidents for fear of losing their jobs. 

But the worst of all—I just got this from a Brooklyn attorney. 
In 1930 our waterfronts practiced what they called blacklisting as a 
way to get around workmen’s compensation by methods of safety. 
For example, a hatch boss has 22 men under his jurisdiction. The 
company said, “Look, Mr. Hatch Boss, we don’t have too many acci- 
dents. Under the guise of safety we will give you a little bonus. 
We will give you $50 a month the first month you don’t report any 
accidents, $100 the second month, and $300 the third, and on up to 
$500.” 

Since that has been introduced in certain waterfront companies the 
amount of compensation cases has gone down so badly that it is not 
even funny. People are afraid to institute a compensation claim if 
they know that their foreman may fire them or the hatch boss may 
fire them. In 1 week 20 petitioners that we filed compensation cases 
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before—in 1 week they all came and gave us our cases back. “My 
boss says if I don’t take the cases back and stop the suit I am going to 
lose my job.” 

Gentlemen, the American citizen has only one asset besides his 
health, and that is the right to work and make money for his family. 

Mr. Zevenko. In the bill it states that any employee so discrimi- 
nated against shall be restored to his employment and shall be com- 
pensated by his employer for any loss of wage arising out of such 
discrimination. 

Now, assuming you have a case where a subpena is issued toa fellow 
worker as a witness. He does not work the day he is testifying. 
Under your bill, is the employer compelled to pay him his wages for 
the time that he is before the bureau as a witness / 

Mr. Lircuensera. No, sir. 

Mr. ZeLenko. That is not clear here to me, because that would be a 
form of discrimination, would it not, assuming this worker had a 
subpena and when he came back his employer said to him, “I am not 
going to pay yau for the day.” Do you think there should be some 
clarifying language in here to spell that out; that is, if he leaves his 
employment as a witness and the discrimination, if any, is just that he 
does not get the day’s pay, that that does not bring into play the 
penalty against the employer / 

Mr. Lircuenserc. When we went over this act, sir, we thought that 
that was then secondary. We thought the most important thing at 
the present time without clouding up a bill with too many sections 
adel be to get this man satisfied that he would not lose his job, that 
that he would not be intimidated. 

Mr. ZeLENKO. I agree with you, but the way it is spelled out here— 
and this is a penalty statute and would be construed strictly as such. 
This is not a civil statute. This would be construed strictly, and I can 
very well envisage a situation where someone does testify and he does 
not get his day’s pay and he claims there is discrimination against him 
because he was a witness. I am in favor of the principle of your bill, 
but I think we should have some clarifying language to take care of 
such a situation. 

One more thing, if I may ask you: What is the meaning of this 
section on line 18? I think it was inquired about before by Congress- 
man Frelinghuysen. If such employee shall cease to perform the 
duties of his employment, he shall not. be entitled to such restoration 
and compensation. Just what does that mean ? 

Mr. Lrrcuenserc. A man with two arms off, naturally, we would 
say he would not be able to do the work that is demanded of him, and 
therefore he should go under rehabilitation. 

Mr. Zevtenxko. This means, then, that those persons who are injured 
to such an extent that they cannot perform their duties, then the em- 
ployer does not have to take them back. 

Mr. Lircuenserc. That is right. 

Mr. Zectenko. But they would not be discriminated against, would 
they ? 

Mr. Lircuenserc. No, sir. 


Mr. Zetenko. That is why it is not clear to me why that section 
should be in. 
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Mr. Frecincnvuysen. As I read it, I agreed that it would not seem 
to apply to physical qualifications. If it means that, I don’t know 
why it should not say it. 

Mr. Zetenko. This is a penalty statute and, certainly, we do not 
want its effect vitiated by a court interpretation which a court could 
construe strictly, so does it apply then only to the cases of physical 
disability? Is that the idea; that if a person is unable to perform his 
cluties- 

Mr. Lircuenserc. It would exclude that particular injured person. 
Ninety percent of your injuries are of the minor nature. There are 
2 to 10 percent of the major nature, and usually those 2 to 10 percent 
are 100 percent permanently disabled, or thereabouts. 

Mr. ZeLenKo. Does this envision a man who might be injured, but 
not sufficiently injured that he cannot perform his work, but can go 
undertake a light job, and you envision the situation where the em- 
ployer will not give him any work? 

Mr. Lrrcuensera. It is quite possible. 

Mr. Ze_enKo. It says that the employer shall be liable for such pay- 
ments. Iam not familiar with that particularly. I assume you are 
familiar with the terms of many of the policies that. are carried by 
employers. Would this in any way have any connection with, or give 
a contrary interpretation to, policies which are presently in effect 

Mr. Lircrenserc. No; I do not believe so. 

Mr. ZELENKO. Dothey have such exclusions in the policy ? 

Mr. LircuensercG. They have entrance exclusion such as in the case 
where they put a child to work on a machine. 

Mr. ZeLENKO. Do they have cases in violation of a criminal law and 
matters like that ? 

Mr. Lrrcuenperc. Yes, sir. 

Mr. Zetenko. Then the following sentence deals with the provision 
in the insurance policy to relieve the employer of such penalties. They 
would be void. In other words, that explains the prior sentence. 

Coming back to the question which I asked you, this states a viola- 
tion. It is a penalty. Do you mean it to be a civil penalty or a 
criminal penalty ? 

This is what occurs to me: In the case of an individual employer, 
not a corporate one, although I do not assume you have any but cor- 
porate employers, there might be a situation where the individual is 
anemployer. What type of offense or crime would this be? Should 
this be designated offense? There are some statutes which will not 
give him a criminal record. This just states that it is a penalty. 
What is it? A fine? Is it your intent here that it should be a civil 
action ? 

Mr. Lrrcnenpera. Yes; a civil action brought in the appropriate 
U.S. district court. 

Mr. ZELENKO. It isa civil penalty then, is it. not ? 

Mr. Lircuenserc. Yes, sir. 

Mr. Zetenko. Coming back to the question I asked first, and then 
I shall be through, do you feel or agree that there should be some 
clarifying language in the loss of wages because of an attendance as 
a witness which is not to be considered discrimination within the 
meaning of the bill? I am referring to the matter we discussed a 
little while ago. 
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Mr. Lircuensere. If it were left to me, I would leave that out 
at the present time because an employer would say, “What do you 
want me to pay him for? <A day’s pay as a witness for an injured 
man who is suing me, actually.” 

Mr. ZeLtenkKo. It is my thought that it would help the purpose of 
this bill to put that language in there because you might have reluc- 
tance on the part of a witness to attend as a witness if he finds out 
one way or the other that he will not get his pay. Of course, if the 
act states that he knows he would not get his pay, that is different, 
but I think it should be up to someone, whether the employer or some- 
one else to make sure this witness gets his day’s pay. 

My point is, however, would the loss of pay be such discrimination 
as would amount to a violation under this act? That is a diserimi- 
nation of some kind. Suppose the employers says if you go as a 
witness I am not going to pay you for today and he goes as a 
witness and then he wants one of these lawsuits started because the 
man discriminated against him, but you do not feel it should be in- 
cluded, but it is my feeling there should be some clarifying language 
so it would avoid disputes; otherwise you might have the grievance 
procedures or grievance committee of your union filled up with hun- 
dreds of cases under this act. We want to make it clear as possible 
so that we can explain it to the House if we vote it out, and whoever 
has to enforce it and just what their rights are. 

Mr. Lrrcnenserc. Under workmen’s compensation, the deputy di- 
rector has a right to give this witness a day’s pay out of the award 
from the petitioner or claimants. In other words, he can say, “I 
award $25 to be paid either by the claimant or the respondent for his 
coming to court.” 

Mr. Zevtenko. I understand that, but that would amount to dis- 
crimination, some kind of a loss, some kind of an economic coercion 
which is a day’s pay. As long as you say you do not wish that to 
be included in the penalty here, I think should be put in sentence. 
We will speak to Congressman Daniels or we can take it up with him 
to exclude that. That is a different type of discrimination than any 
other type of threat which might be put to a witness or prospective 
witness. I just wanted to call this to your attention and get it spelled 
out. 

Mr. Wier. Now that you two lawyers have rewritten the bill, is 
there any more evidence you want to present / 

Mr. Lircuenserc. If there are any other questions, I will be glad to 
answer them. 

Mr. Wier. I presume the employers will speak to this particular 
bill, too, so it will probably be rewritten again. 

We are very happy to have had you here this morning, and I 
might say that you have a fine Member of Congress representing } you. 

Mr. Lircuenrerc. That I know, sir, and I am very happy about 
it. 

Mr. Wier. I think between you and Mr. Zelenko here you can prob- 
ably iron this bill out so that it will be better clarified. 

Mr. ZecenKko. May I suggest that you take up the matters we dis- 
cussed with Mr. Daniels. It is his bill and I am sure if you put in 











ci 


WwW 


T 
L 


Ww 


er 
uy] 


pl 
th 


CO 
we 
he 


be 
ba 


le. 
Ww 
W: 
ar 
pe 


oc 
an 
th 
29 
er 
in 
to 
be 


de 
CO 














LONGSHOREMEN’S COMPENSATION ACT 59 


these suggestions that we have discussed it will clarify it and per- 
haps make it easier of passage. 

Mr. Licurensers. Thank you. 

Mr. Wier. Thank you for appearing here on behalf of the legis- 
lation and expressing the views on needed changes. 

We have four witnesses this morning. We will next hear from 
Mr. Walter Mason representing the AFL-CLO. 


STATEMENT OF WALTER J. MASON, LEGISLATIVE 
REPRESENTATIVE, AFL-CIO 


Mr. Mason. My name is Walter J. Mason, legislative representa- 
tive of the American Federation of Labor and the Congress of In- 
dustrial Organizations. 

Mr. Wier. Are you talking to one bill or are you talking to the 
whole subject matter ¢ 

Mr. Mason. To the whole subject matter. 

I appear here today on behalf of the AFL-CIO, as well as the Metal 
Trades Department of the AFL-CIO and the Washington Central 
Labor Union. All of these organizations are directly concerned 
with the pending legislation and have asked the AFL-CIO to repre- 
sent them at this hearing. 

This act was first passed in 1927 and has since been amended sev- 
eral times, the last time in 1956. Because the act fixes limitations 
upon compensation payable to workers for injuries and death, its 
provisions must be constantly reviewed by Congress in order to keep 
them commensurate with current wages and cost of living. 

This law is far more important that its name would imply. It 
covers about 600,000 workers. Not only is this statute a workmen’s 
compensation law for longshoremen, ship repairmen, ship servicemen, 
harbor workers, and other offshore workers, but in addition it is the 
basic Workmen’s Compensation Act for the District of Columbia. 
It also applies to employees of Government contractors at defense 
bases or on public works outside the United States. 

For this reason, Congress has particular responsibility toward this 
legislation. It should seek to develop a compensation law toward 
which State legislative efforts could be directed. However, in many 
ways, the basic provisions in this law have fallen behind the stand- 
ards which have been established by the Federal Employees Com- 
pensation Act and many State compensation acts, 

The workers covered by this act are engaged in extremely hazardous 
occupations. Injuries are frequent and severe. Along with logging 
and mining, the injury frequently rate of longshoring ranks among 
the highest. According to the Bureau of Employment Compensation, 
29,663 longshoremen, 24,069 harbor workers, 8,692 defense base work- 
ers, and 27,968 private employees in the District of Columbia were 
injured in 1959 in the course of theiremployment. This is a combined 
total of 89,392. Of these, 187 were fatal. 

A number of bills proposing changes in the present law are now 
before this committee. We are gratified that this subcommittee has 
decided to hold hearings on this important issue. As a matter of 
convenience in discussing these proposed changes, I will first mention 
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the provisions included in H.R. 934, H.R. 6111, and H.R. 10075 which 
amend section 7, the medical services and supplies section of the Long- 
shoremen’s and Harbor Workers’ Compensation Act. 

In effect, the three bills are commendable efforts to bring about more 
effective medical care to workers injured on the job. 

Under the present law, the employer chooses the doctor to treat the 
injured worker. We feel that this provision is causing much dissatis- 
faction due to the fact that in many, many cases the injured worker 
does not have the confidence he should in his doctor. 

Another reason we believe it is important that this legislation be 
enacted is it causes much inconvenience to the injured worker. In 
some cases, he has to travel, 10, 15, and 20 miles to the doctor who is 
selected for him by his employer. For example, in the port of New 
York, if a longshoreman lives in the Bronx, he may be employed in 
Brooklyn. His employer is in Brooklyn and his doctor is probably 
located in Brooklyn. If he is injured on the job, he is placed in a hos- 
pital in Brooklyn. It means his family has to travel 10, 15, or 20 
miles to see him, and then after he is released from the hospital he 
himself is required to travel from Bronx to Brooklyn daily or two or 
three times a week, which takes up the best part of the day in travel 
time going back and forth to the doctor, where if he was able to choose 
his own doctor, he would choose a doctor that is close to where he 
resides. 

We are not alone in that support of this legislation. I have here 
the official position of the American Medical Association and also the 
American College of Surgeons which indicates their support for this 
type of legislation. I would like to leave these statements for the 
information of the committee. The committee can read the recom- 
mendations of the AMA in connection with this subject. 

Part I(a) of the AMA adopted report recommends in almost identi- 
cal language the services and supplies to be furnished as does H.R. 
6111 and H.R. 10075 for workers injured on the job. 

The last sentence of section 7(a) provides the deputy commissioner 
shall have authority to order a change of physician, hospital, or re- 
habilitation facilities when in his judgment such change is desirable 
or necessary. On this point, the AMA report is as follows: 

The administrative agency must have more than adjudication and appeals 
functions; it must have an affirmative duty to see that the intent of the law is 
carried out. It may delegate functions, but it cannot abdicate responsibility. 

Section 7(b) (1) extends to injured workers the right to choose an 
attending physician from a panel of a reasonable number of compe- 
tent, suitable and impartial physicians to be named by the employer. 
Today the employee must accept the employer’s choice of physician. 
This new provision is identical with that now in use in Wisconsin. 

On this point, the American Medical Association states disabled 
employees should have the right to accept physicians’ services pro- 
vided by employers or to select another attending physician from a 
register of all other physicians in the community willing and qualified 
to perform the essential services. 

While panels established under H.R. 10075 would be selected by the 
employers, the AFL-CIO believes the panels would be more ideal if 
they were selected by the deputy commissioner working with the 
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medical profession. In either case, we believe there should be in each 
administrative district a medical panel working with the deputy 
commissioner in the supervision of medical care. 

The AMA on this point states : 

The medical profession in each workmen’s compensation jurisdiction can best 
fulfill its responsibilities by providing a broadly representative committee to ad- 
vise the administrative agency on medical policies and practices and to assist 
in the operation of the system. 

On this same point, the American College of Surgeons says that to 
assist the compensation agency in the performance of these duties, 
panels of impartial medically qualified experts should be established 
in the compensation system. These — should be utilized in the 
performance and supervision of medical care, review and examina- 
tion of all seriously injured cases, the establishment of standards for 
the provision of medical rehabilitation services, and the determination 
of causal relationships of injury or disease. 

We sincerely believe that any of these three proposals will do much 
to eliminate the criticism today of the role of the dnote in workmen’s 
compensation and, on the constructive side, assist in the rehabilitation 
and restoration to gainful employment of the injured worker. 

The next bills I will deal with are H.R. 9552, H.R. 9748, and H.R. 
11714 which amend section 6, 9, and 14(m) of the Longshoremen’s 
and Harbor Workers’ Compensation Act. 

1. H.R. 9552. This proposal decreases the number of days from 
28 to 21 before disability benefits are allowed for the first 3 days; in- 
creases the maximum indemnity benefit from $4 to $121; increases 
the minimum from $18 to $26; and increases maximum death benefits 
from $54 to $121. 

2. H.R. 9748 and H.R. 11714. Both bills are identical and try to 
make similar adjustments. This proposed legislation decreases the 
number of days from 28 to 14 before disability benefits are allowed 
for the first 3 days; increases the maximum indemnity benefit from 
S54 to $70: increases the minimum from $18 to $22 and increases 
maximum death benefits from $54 to $70. 

Section 6(a) deals with the waiting period. Presently the law 
provides that no compensation shall be allowed for the first 3 days 
of disability unless the injury results in total disability for more than 
28 days. This proposed amendment provides that no compensation 
shall be allowed for the first 3 days unless the injury results in dis- 
ability for more than 14 days. 

The State of Oregon has no waiting period. Hawaii has a 2-day 
waiting period, but compensation is retroactive if the disability ex- 
tends beyond 7 days. 

Delaware has a 3-day waiting period, but compensation is retro- 
active if disability extends beyond 7 days. 

Wisconsin has a 3-day waiting period, but compensation is retroac- 
tive if the disability extends beyond 10 days. 

Mississippi has a 5-day waiting period, but compensation is retro- 
active if the disability extends beyond 14 days. 

Fifteen States provide retroactive payment from the date of injury 
if the disability extends beyond 2 weeks. 
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In Canada, the Provinces of Alberta and Saskatchewan have a 1- 
day waiting period; British Columbia and Manitoba, 3 days; New- 
foundland, New Brunswick, and Prince Edward, 4 days; Nova Scotia 
and Ontario, 5 days; and Quebee, 7 days. Retroactive payment is 
provided in all of the provinces if ‘the disability lasts longer than the 
waiting period. 

The International Association of Industrial Accident Boards and 
Commissions, an organization composed of the administrators of the 
54 jurisdictions w ithin the United States and the Provinces of Canada, 
at its convention in Toronto in 1919, adopted the following recom- 
mendation : 


LONGSHOREMEN’S COMPENSATION ACT 


The waiting period should be for not more than 8 days, and, if the dis- 
ability continues for more than 2 weeks, compensation should be paid from the 
date of disability. 

Forty years have passed since IATABC made the above-quoted 
recommendation. It is hoped that the Congress would lead the way 
among the States who have to date failed to enact this recommenda- 
tion. 

Section 6(b): The importance medically of adequate compensa- 
tion has been recognized by the American College of Surgeons and 
the American Medical Association. The American College of Sur- 
geons has taken the following position: Provision must be made for 
“adequate compensation to insure family security during the entire 
period of disability and rehabilitation.” 

The stand of the American Medical Association is as follows: 

Workmen’s compensation is not a relief program. It is the proper intent of 
the program that a disabled employee and his family should not suffer a serious 
reduction in normal living standards during the rehabilitation period. This 
requires that the benefit level be maintained at an adequate percentage of 
usual wage, and include reasonable personal expenses incurred by the em- 
ployee in the course of the rehabilitation process. 

Underlying almost all workmen’s compensation laws is the prin- 
ciple that the great majority shall receive indemnity benefits in 
amount equal to two-thirds of their actual wage loss during the period 
of total disability. We think a one-third cut in your actual earnings 
is suffering “a serious reduction in normal living standards during the 
rehabilitation period.” 

On the other hand, for reasons clearly justifiable, the Congress 
fixes the maximum benefit amount above whic h compensation to in- 
jured persons may not go, regardless of earnings. Our problem is 
this: We have delay ed too long in increasing the maximum amount. 

The present maximum indemnity benefit for those earning $81 a 
week or more is $54. The present minimum for total disability is 
$18. If the average weekly wages are less than $18, Bars sce A 
for total disability shall be the average weekly wage. This provi- 
sion has not been amended since July 6, 1956. 

Since 1955, wages in general have increased substantially for the 
employees covered under the act. For example: 
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Basic hourly rates for longshoremen in the east and gulf coast areas 














Rate 
1955 1960 
———$—$——$— ———— $$ $$ —____— ae — 
General cargo: | 
i iia dia oe ileal dia ind Wh atl ees Renan ak ee ane SS | $2. 48 $2. 93 
ET Re Oe ee ere i datncditin dabemnnnlaknhad 3. 72 4.3934 
Penalty cargoes: oy 
Bulk cargo, ballast, and coal cargoes......-..............--22...02. eee 2. 53 2. 98 
gE ES OS eee ee 2. 53 3. O08 
SNS ee eee ee ee 4.86 5. 86 
pe SERA Pee Seer Sh. dunce abs umbicleletA tetas teaeiouet 4. 86 5. 86 
Kerosene, gasoline, and ni aphtha ERE eS RS ae a -| 2. 68 2. 93 
Re frigerator- space cargo... 2. 68 3.18 
Wet hides, creosoted poles, ties, ‘shi ingles, cashew oil, soda ash in “bags, 
and naphthalene in bags is ai nM AB AS SH Hm 2. 63 3.08 









According to the New York Shipping Association, the average 
wage rate for longshoremen and affillated crafts in 1959 was $105 
per week. ‘These are actual average earnings and it should be noted 
that the earnings of casual workers are included, which, of course, 
tends to pull down the average. Recent studies show that ship re- 
pairmen are now averaging bet ween $100 and $105 per week. 

Mr. ZELENKO. May ' interrupt you at this point! 

On page 2 of your statement, you state: 

While panels established under H.R. 10075 would be selected by the em- 
ployers, the AFL-CIO believes the panels would be more ideal if they were 
selected by the deputy commissioner, working with the medical profession. In 
either case, we believe there should be in each administrative district a medical 
panel working with the deputy commissioner in the supervision of medical care. 

On the panel idea, I agree, but you feel that the panel should be 
selected by the deputy commissioner? That is your statement. 

Mr. Mason. We feel it would be more ideal. However, we do sup- 
port H.R. 10075. 

Mr. ZeL_enxo. In view of that statement, it occurred to me that 
perhaps without changing the idea of the panel and without taking 
from the employer who is in the first instance responsible for the 
medical attention, the right of the doctors, and with the idea of giv- 
ing the employee his chokes. I should ask your opinion on this par- 
ticular phrase which I might insert in the pill. 

On page 2, line 14(b) (1) of my bill, it reads: 

The employee shall have the right to choose an attending physician from a 
panel of a reasonable number of competent, suitable, and impartial physicians 
to be named by the employer. 

I was going to add, “and approved by the deputy commissioner.” 

In other words, the employer has the panel, and he submits the 
panel to the deputy commissioner. The deputy commissioner can 
look it over and see if he approves it, which would serve the same 
purpose. I was going to add: 
that the deputy commissioner before granting approval of the panel may seek 
the advice of the appropriate local medical association or State or municipal 
health officers. 

In other words, all that will happen is that the employer says, 
“Here is my panel.” The deputy commissioner looks it over. He 
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may know the doctors and approve the panel, or he may call up—this 
is just permissive—the local health officers or the local medical as- 
sociation and say, “What are the qualifications of these men?” and 
approve the panel. Do you think that would meet the point that 
you raise? 

Mr. Mason. I believe it does, and I think it would be a big improve- 
ment. The deputy commissioner would be in constant touch with the 
medical people in the district, which is the position of the American 
Medical Association. It is very seldom that we agree with them, but 
this time we are on their side. 

Mr. Zevenxo. I may be inclined, then, to amend the bill at that 
point by just inserting after the word “employer,” “and approved by 
the Deputy Commissioner,” and then if he wishes he may consult the 
local medical society or the local State health officials and city officials 
as to the makeup of the panel. That would not hurt the employer at 
all and it would not take away from the general principles enunciated 
in the bill. 

Mr. Mason. We support that change. Continuing with my state- 
ment, the average weekly wage in the District of Columbia in 1959 was 
87. In 1940, the average weekly wage in the District of Columbia 
was $26.69, but at the same time the maximum disability amount was 
fixed by law at $25 a week, or 93.7 percent of the average weekly wage. 
In 1960, to restore the ratio of 1940, the maximum benefit amount 
would be $81.52. 

It is clear if we are to provide injured workers in 1960 in the District 
with comparable benefits of 1940, the present maximum of $54 a week 
must be increased substantially. 

As stated before, H.R. 9748 and H.R. 11714 increase the maximum 
benefit amount to $70. This means that all persons receiving more 
than $105 a week will be provided wage-loss benefits less than the two- 
thirds principle intended in the law. If we are to provide the great 
majority of the workers injured on the job benefits in accordance with 
the principle enunciated in the law today, it will be necessary to 
increase the maximum benefit amount from $54 to at least $70 per week. 

This does not mean that every person injured on the job will receive 
$70 a week. In fact, only those who today receive more than $81 a 
week shall receive any benefit increase. Since this amount is slightly 
less than the average weekly wage in the District, the proposed legisla- 
tion will provide an increase for the great majority of those injured 
on the job. However, all those receiving more than $105 a week will 
still draw benefits of less than two-thirds of their average weekly 
wages. 

Many longshoremen and many others who work at foreign bases 
outside the United States do in fact earn an average of much more than 
$105 a week. 

The maximum allowable in the State of Alaska is $100 a week; the 
State of Arizona, $150 a week: the Province of Ontario, $72.11 a week. 
This past session of the Legislature of California increased its maxi- 
mum benefits to $65 a week. 

For Federal employees, the U.S. Congress has provided as follows: 


Except as otherwise authorized under section 42, the money rate of compensa- 
tion for disability shall not be more than $525 a month. 
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It is possible today for a Federal employee and a construction worker 
from private industry to be working side by side in the District. It 
is possible for both to sustain an identical injury in the same accident, 
and it is possible for the Federal employee to receive benefits twice 
the amount provided for the private employee. 


MINIMUM WEEKLY COMPENSATION FOR DISABILITY 


In the present law, this minimum level is set up at $18 a week, or 
average weekly wages if this was below the $18 figure. H.R. 9748 and 
H.R. 11714 provide for a $22 figure. H.R. 9552 provides for a $26 
minimum. 

We believe that Congress should fix a minimum of at least $22. 


AVERAGE WEEKLY WAGES FOR DEATH BENEFITS 


Section 9(e) provides that in computing death benefits average 
weekly wages are considered to have been no more than $81 nor less 
than $24. H.R. 9748 and H.R. 11714 increase the average weekly 
wages of the deceased to “considered to have been” not more than 
$105 nor less than $33. 

H.R. 9552 increases the figure to a maximum of $181 and not less 
than $39. 

The increase as provided in the two bills H.R. 9748 and H.R. 11714, 
is a step in the right directon to correct existing inequities. 

Other bills pending before the committee on this subject are: 

H.R. 9317 makes it unlawful for an employer to discriminate 
against an employee who attempts to seek his remedy under the Long- 
shoremen’s and Harbor Workers’ Compensation Act. 

It is reported, although we have made no survey of our member- 
ship, by a number of attorneys that employers threaten to dismiss 
or demote injured employees if they file for compensation. 

Since the common-law remedy has been taken away from the em- 
ployee, it is obvious that the employee should be protected in his 
substituted right—namely, workmen’s compensation—and to threaten 
his livelihood by economic pressure defeats the remedy which the 
Congress has provided for the injured worker. The proposed legis- 
lation places a penalty upon an employer who discriminates against 
an employee for making a claim or attempting to make claim for com- 
pensation for his injury. 

At a hearing of the Workmen’s Compensation Section of the Na- 
tional Association of Claimants’ Compensation Attorneys, Noah Litch- 
enberg, a member of the New Jersey bar and the American Bar As- 
sociation, cited chent after client was threatened or dismissed because 
of taking action provided by law to secure compensation for injury 
on the ‘ob. 

Mr. Robert Bonin cited American Surety Co. v. Schottenbauer, 
257 F. (2d) 6 (8th Sir. 1959), of an employee fired for attempting to 
secure his rights under workmen’s compensation. 

Certainly, the most recent study of the prevalence of the practices is 
contained in a panel report entitled “Wrongful Discharge of Injured 
Claimants,” section 1.88, NACCA, 13th annual convention. The rem- 
edy proposed in this bill is meritorious even if there be only one iso- 
lated case where an employer has threatened his employee with dis- 
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missal for seeking the only remedy available, a remedy established by 
the Congress of the United States. The penalty for this wrongful act 
on the part of the employer is not exorbitant, and the AFL-CIO 
endorses the adoption of this legislation, 

H.R. 7496 provides for the payment of expenses of the administra- 
tion of the workmen’s compensation provisions of the Longshoremen’s 
and Harbor Workers’ Compensation Act by assessments against the 
insurance carriers and self-insurers. 

Unlike unemployment compensation and OASDI programs, whose 
administrative costs are taken from the employers and from the em- 
ployer-employees contributions, workmen’s compensation, with the ex- 
ception of the exclusive-fund States, originally was financed by an 
appropriation from the general fund of the compensation jurisdiction. 
Recently, States like Florida and New York also finance their admin- 
istrative costs of workmen’s compensation by an assessment on the 
insurance carriers or the self-insurers. Moreover, there is an increas- 
ing number of bills to effect this method of financing being introduced 
in State legislatures. 

The very essence of workmen’s compensation is the employer-em- 
ployee relationship. The employee waives certain rights for which 
the employer in accordance with statute pays fixed periodical amounts 
and medical benefits to the injured employee. ‘The costs of the insur- 
ance, like the costs of materials or labor of a product, are passed on to 
the consumer of the particular goods or services manufactured or 
performed. 

The Government is the interested bystander who in probably as 
many as 90 to 93 percent of the cases is not at all involved. On the 
other hand, the Government has the administrative obligation to see 
that the injured workers are extended the benefits to which they are 
entitled by law, hence, the administration serves those injured on the 
job in their employee-employer relationship. It is not unfair then to 
ask the carriers and the self-insurers to contribute to the costs of the 
operation of the system. 

Most of the bill is devoted to safeguards. The important part of the 
bill is the method of paying the costs. The proposed iegislation pro- 
vides that. the assessment basis shall be the total money benefits paid by 
such carriers and self-insurers during a fiscal year and the amount 
determined needed shall be prorated among the carriers and self- 
insurers in proportion to their amount of money benefits paid out. 

There are alternative proposals already in use in the United States, 
and the study by the Bureau of Labor Standards provided that the 
assessment placed in respect to an insurance carrier should be the 
gross premium collected by the carrier for risks covered by the act 
during the period of 1 year immediately preceding the assessment 
date. The assessment basis in respect to a self-insurer should be the 
amount of premium as determined by the Secretary, which such em- 
ployer would have had to pay if he had insured with a carrier. More- 
over, such premium should be determined without regard to merit 
or experience rating. Again, there would be a prorating of the rev- 
enues needed among the insurance companies and self-insured. 

The method proposed in the bill is inclined to give a break to the 
larger employers who are often able to return their employees to 
lighter work and take them off compensation earlier. How substan- 
tial this break would be no one knows. 
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In a discussion recently in Detroit on a similar measure the AFL- 
CIO was advised by the carriers that the difference was of insufficient 
importance to cause them to oppose similar legislation. Since, on the 
whole, the Federal Government has met its obligation to the adminis- 
tration of the Longshoremen’s and Harbor Workers’ Compensation 
Act, we find no necessity to either support or oppose the legislation. 
Where, however, State legislatures are inadequately supporting the 
administration of workmen’ Ss compensation acts, we are encouraging 
this type of legislation. 

This concludes the statement of the AFL-CIO. 

We urgently request that this committee give full consideration to 
these recommendations, and at the earliest opportunity it recommend 
legislation that will provide full protection to the workers covered by 
the act and their families against the crippling effects of on-the-job 
injuries. 

Thank you, Mr. Chairman. 

Mr. ZeLenko. It has been generally acknowledged by all of the 
witnesses that we have had and by testimony that has been alluded to, 
particularly that of former Secretary Larson, that the theory behind 
these bills 1s to provide a certain percentage of the wages to the dis- 
abled worker. The figures that appear in H.R. 94738 and H.R. 11714, 
and in Mr. Roosevelt’s bill have certain figure limitations. Mr. Roose- 
velt advocates higher maximums and higher minimum. When Mr. 
Kiber was here last week, we had discussion on those figures. There 
was also part of the discussion that with the increases which sre 
granted to these men from time to time these bills would require 
adjustments every few years, so to come within the theory of this two- 
thirds percentage which Secretary Larson agreed was equitable and 
most everybody else does. 

Now, I discussed with Mr. Kiber who favored the Roosevelt bill 
some of these provisions. We went over some mathematics and I tried 
to show him that our figures under 9748 and 11714 were more nearly 
the two-thirds which exist at the present time. I assume that that is 
the theory behind your adopting the provisions of 9748. Is it your 
feeling that the figures in those bills more nearly approximate two- 
thirds at the present time ? 

Mr. Mason. That is right. As of now, the information we have is 
that the average wage for longshoremen, as I pointed out, was $105, 
in 1959 and $70 is two-thirds of $105. 

Mr. Ze_enko. I do not disagree with Mr. Kiber’s figures nor with 
Mr. Roosevelt’s figures. Generally, we want to get these injured work- 
ers as much as possible. We cannot get them their full wages, so I do 
not think there is much dispute along that line. 

It also came to my attention that the reason there was a limitation 
on figures was it might have something to do with the premiums, the 
amount of the premiums which are paid by the employers to the 
insurance companies, and that is why you have a certain ceiling on it, 
but it occurs to me that if the average wage, let us say, is $105 at this 
time, just for the sake of argument, and two-thirds of that represents 
the $70 or $72 figure in the bill, and we also realistically are mindful 
of the fact that in a few years with a raise of pay we might have to 
go through procedure again, so the premium paid would be increased 
or perhaps unfortunately suppose wages are lowered. Then we would 
have to adjust the law to work on a downward percentage. 
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I was just wondering whether we should leave in the bills the money 
limitation in any event. Suppose we just put in the bill two-thirds 
of his average weekly wage. 

Mr. Mason. They did have this plan at one time in Arizona. 

Mr. ZevenKo. That is why I want you to discuss why we want a 
dollar limitation where it reads adjustment. Why cannot we put into 
the bill two-thirds ¢ 

Mr. Mason. Arizona at the present time has a maximum of $150. 
At one time they had no maximum at all. Some movie outfit at that 
time was taking pictures in Arizona and one of the cowboy actors fell 
off the horse and was seriously injured. His salary was $5,000 to 
$10,000 a month and under the law at that time he was entitled to two- 
thirds of his salary while disabled. This large benefit caused the State 
of Arizona to fix the maximum at $150 per week. 

Mr. ZetenxKo. I can agree in that situation because in a State com- 
pensation act the compensation goes to all types of industries, all types 
of workers, and you could get workers who do receive that amount 
of money, $5,000 or $10,000, and it would be inequitable and unfair 
to have an employer pay a premium that would be prohibitive to cover 
that, but here we are dealing with a very special and individual type 
of employment—longshoremen. 

I do not suppose any longshoremen will ever get $5,000 or $10,000 
a month, and this is not a compensation that covers any industry in 
the jurisdiction or any type of work. It deals with one particular 
typeof work. I assume for this particular type of work the premiums 
are specified. I assume they are higher than in other industries. 

Mr. Mason. They are very high. I think last year it was $16 a 
hundred. 

Mr. Zecenxo. In any event, we would not run across this situation 
you pointed out of a cowboy or movie actor getting large sums of 
money for a weekly wage. We are just dealing with longshoremen, 
and their wages are governed usually by contract. It can be 
anticipated. 

As I said and as we know, it requires adjustment every couple of 
years because the wages do go up. We want to meet that one-third. 

Do you think in this type of employment if we eliminated the num- 
ber figures and just left it at two-thirds we could run across a situation 
such as you told us about in Arizona or do you not think it would 
be better to say two-thirds average weekly wage of a longshoreman ? 

It is something you could always anticipate and you know it would 
not go out of bounds. 

Mr. Mason. I certainly want to improve our workmen’s compensa- 
tion system, but I do not want to advocate something that is not 
realistic. 

Mr. Zetenko. Do you think without limiting the money ceiling it 
might destroy the effect of the bill ? 

Mr. Mason. That is right. However, I do not say that two-thirds 
of the average wage is the right ceiling because there are thousands 
of longshoremen that certainly make over $105 a week average 
throughout the year. Casual employment brings down the average. 

Mr. ZeteNKo. You are working on the theory of the two-thirds and 
you have given it a ceiling and the ceiling is why we are here today 
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because there is an adjustment in the ceiling every few years because 
the wages go up. 

I was just wondering whether just putting two-thirds in would not 
obviate the necessity of legislating every few years. If the wages go 
down, it holds, and if the wages go up, it holds unless you get a cow- 
boy longshoreman. 

Mr. Mason. I am covered under the longshoremen’s compensation 
act, too. 

Mr. ZeLenKoO. I think you personally are entitled to more than two- 
thirds, 

Mr. Wier. You cannot include the Members of Congress for two- 
thirds, 

Mr. Mason. You are covered by a better deal than we have, and so 
is your Office staff. 

Mr. ZeLeENKO. Before you came in, Mr. Frelinghuysen, I was dis- 
cussing if any ceiling was needed here and Mr. Mason brought up the 
case of where they had in some cases high-priced employees that would 
make it prohibitive. My suggestion was as long as we know w hat 
the average longshoreman gets over a period of time and if they raise 
his rates, we have to adjust every couple of years, and I wanted to 
know if we could just leave it in two-thirds and not be obliged to enact 
legislation every 2 years. 

Mr. Fretincuvysen. I listened to that part of the conversation. 
My education responsibilities called me away just briefly. 

Mr. Wier. You make no reference at ali to hospitalization. In 
former bills, in addition to the selection of attending physicians for 
medical care, the longshoremen and harbor workers would also be 
allowed to select hospitals—did \ you drop that ? 

Mr. Mason. We have not considered this. I like to take one at a 
time. 

Mr. Zetenxko. There is another reason. Suppose he picks a certain 
doctor and he wants to pick another hospital. That doctor may not 
have rights in that hospital which he chooses. These doctors, you 
know, have jurisdictions, and if he is under the service of a doctor 
it should be under the jurisdiction of the doctor as to the hospital. 

Mr. Wier. I noticed that the hospital item was missing in all of 
these. 

Mr. Mason. Was not the same bill considered a few years ago and 
reported out? 

Mr. Wier. That was very controversial—the selection of both the 
doctor and the hospital. 

Mr. Mason. It is getting late in this session, and I hoped you will 
handle these bills one at a time and not have an omnibus bill which 
might become too controversial. We do not want to see Congress 
adjourn without enacting some legislation. 

Mr. Frevincuvuysen. You know we wouldn't do that. 

Mr. Wier. Thank you, Mr. Mason, on behalf of the committee. 

Our next witness is Dr. J. Buroughs Stokes, Christian Science 
Committee on Publication. 

Dr. Stokes, 2 years ago I think this subject that vou are going to 
touch upon was presented by a man by the name of Douglas. 
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STATEMENT OF DR. J. BUROUGHS STOKES, MANAGER OF THE 
WASHINGTON, D.C., OFFICE, CHRISTIAN SCIENCE COMMITTEE 
ON PUBLICATION 


Dr. Sroxes. Mr. Douglas is now a member of the Christian Science 
Board of Lectureship. 

Mr. Wier. Mr. Douglas spoke for the Christian Science committee 
at that time on making their healing a part of the medical care; is 
that right ? 

Dr. Stokes. Yes, sir; and I appear to do about the same thing today. 

Mr. Wier. You may proceed. 

Dr. Sroxes. I am Dr. J. Buroughs Stokes, manager of the Wash- 
ington, D.C., office, Christian Science Committee on Publication. The 
Christian Science board of directors, in Boston, Mass., the adminis- 
trative head of the Christian Science denomination, has authorized 
my appearance before you today in the interest of those longshoremen 
and harbor workers, and others who would be affected by the legisla- 
tion under consideration, and who are members or adherents of our 
faith. 

As you gentlemen are well aware, the Longshoremen’s and Harbor 
Workers’ Compensation Act covers several groups other than long- 
shoremen, and it is the workmen’s compensation law for all employees 
in the District of Columbia except those in the Federal Government. 
Of the eight bills now under consideration, three would amend sec- 
tion 7, entitled “Medical Services and Supplies,” of the Longshore- 
men’s Act. H.R. 934 is the only bill that makes provision for treat- 
ment by prayer or spiritual means. 

One of the objectives of H.R. 934 is to provide that an injured 
employee shall have the right to select his own physician, whereas 
H.R. 6111 and H.R. 1075 would limit the choice of the injured worker 
to a panel of qualified physicians. 

We would urge that the bills go further and recognize the basic 
right of the individual, if he so desires, to depend on treatment by 
prayer or spiritual means in lieu of medical care. 

So far, none of the bills, except H.R. 934, is clear in safeguarding 
the right to rely on prayer or spiritual means for healing. We, there- 
fore, respectfully recommend that if any longshoremen’s bill amend- 
ing section 7, other than H.R. 934, is reported, it contain language 
similar to the following, which is patterned after section 222(b) (1) 
of the Social Security Act: 

Nothing in this Act shall be deemed to require an employee who is a member 
or adherent of any recognized church or religious organization which teaches its 
members or adherents to rely, solely, in the treatment of any physical or mental 
impairment, upon prayer or spiritual means through the application and use of 
the tenets or teachings of such church or religious organization to undergo any 
medical or surgical treatment. 

In addition, we think any such bill should affirmatively state that 
the employer may pay for the expense of treatment by prayer or spiri- 
tual means, if he so elects. Therefore, we recommend further lan- 
guage similar to the following be written into any reported bill: 


* * * and the employer may bear the expense of treatment by prayer or spiritual 
means. 
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Mr. Wier. What do you mean, “may bear the expense” ? 

Dr. Sroxes. It is up to him to make the arrangements. 

Mr. Wier. What happens if the employer elects not to make pay- 
ment ¢ 

Dr. Stoxes. Then he has “to suffer it to be so now” and he has to 
pay for treatment out of his own money. 

Mr. ZeELENKO. May I ask you a question at this point, because I have 
to leave? 

My bill, H.R. 10075, provides for the employer to supply a panel 
which shall be approved, and it does not give the employee a choice. 
The employer is to supply a panel of physicians, and I am amending 
it to say a panel approved by the commissioner. In that case, the 
employee must go to one of the members of the panel. Under the law, 
the theory of compensation is that the employer must provide for 
help to the injured employee who is injured on the job and give him 
some sustenance in the form of wages while he is injured. That 
originally, under the compensation law, the question of the employer 
being responsible and hospitalization is one of the cures and responsi- 
bilities. 

When we talk of choice of physician, we talk many times in the 
instances where somebody may have a cut finger or gets something 
in his eye; he is conscious; he is lucid; and he may say, “Well, I want 
to goto Dr. X.” But in the longshoremen’s field, many of the injuries 
are very serious. Many times, asa result of the accident, the employee 
is unconscious, suffers the loss of a limb, or the limb is about to be 
removed from the body. He isin no condition. : 

Under your bill, after, let us say, someone else other than a Christian 
Science practitioner, assuming that was in the bill, would it then be 
permissible for him to say, “I don’t want the services of the first doce- 
tor. I want the services of the Christian Science practitioner.” 

Dr. Sroxes. That would be desirable after he became conscious. 

Mr. ZetenKxo. What do you do in the case of a person who suffers 
unconsciousness as a result of an accident? Are they to wait? 

Dr. Stokes. No. 

Mr. ZeLenKo. I am talking against the choice of the physician by 
the individual in case of, let us say, a serious injury. 

One more thing occurs to me. We have death benefits here. Sup- 
pose the injured person is a Christian Science practitioner. Suppose 
in some way or another he dies as a result of the accident. Let’s say 
the healing is not successful any more than medical healing might be. 
Could not his employer be subject to a lawsuit by his widow or some- 
one in the family claiming that he did not receive proper medical 
attention? My point is this: In the case of beneficiaries in death 
cases, the rights are theirs. 

Dr. Stokes. The Christian Science practitioner would be self-em- 
ployed. 

Mr. ZetenKo. The point is the employee himself is a Christian 
Science practitioner, but the beneficiary in the case is not. 

Dr. Sroxes. The Christian Science practitioner ? 

Mr. ZetenKo. I mean an adherent. Let’s say the longshoreman 
himself is the adherent and no one else in his family is an adherent. 
Let’s say his widow is not, and he suffers grievously. He gets medical 
attention and it is switched to Christian Science, or let us say he did 
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not get any attention because he did not pick his doctor under the bill 

giving him the right. Then I can conceive where the employer can 
be subject to a lawsuit by the beneficiary on the ground that they did 
not give the employee proper attention, because under your bill one 
of the provisions would be, if he does not accept the doctor, and let’s 
say he does not pay him, he gets no compensation without going into 
it, and there are other monetary and legal consequences that ensue from 
every accident, and it is the duty in the primary instance of the em- 
ployer to supply proper care, whether it be Christian Science or medi- 
eal. Once the accident occurs, there are other people whose legal 
rights then attach. It may be a beneficiary after a person lingers on 
awhile or upon immediate death. Those are some of the problems 
which are involved in giving the injured person the choice. My bill 
does not give him the choice. The choice is with the employer in the 
form of a panel to be approved by the commission. 

Do you approve, in principle, of that outside of the Christian 
Science that you are advocating? There is a different method of get- 
ting the doctors in my bill and Mrs. Green’s bill. 

The injured employee does not get the choice, and I have given you 
some of the reasons I do not want to give him the choice. “Tt has to 
do with the practical effects that may ensue from an accident. Are 
you against my bill and Mrs. Green’s bill ? 

Dr. Sroxes. I would feel the individual should always have a right 
to exercise his opinion, and this is best because even as the medical 
societies themselves state that unless an individual has faith in his 
doctor, he will not be cured as readily. They have contended repeat- 
edly that, without faith in the doctor, the case is hopeless. 

We go further than that. We contend the individual should have 
the right to any kind of healing service he wants. 

I think your bill could be enriched if you would also put into effect 
the provisions that no one should be restricted just to having medic al 
care, but could have any kind of treatment he wanted provided it is 
approved. 

The insurance companies throughout the country recognize this 
need. They grant us policies, and most of the casualty companies pay 
for Christian Science treatment in lieu of medical. 

Mr. ZELENKO. I am not speaking against it. It has nothing to do 
with being for or against Christian Science. 

Dr. Stokes. I should hate to think in this country of ours that an 
individual does not have the right to make up his own mind. I hate 
to think that anyone in the world would dictate to this or that man 
what is best for him. I think in this country we should be willing 
and ready to do what is best for him, to support his individual rights 
to free choice. 

Mr. Zetenxo. How do I know what is best if I am hit by a crane? 

Dr. Sroxes. I think first aid should be administered at that time, 
and when you become conscious, you could always say, “I want this 
doctor or that doctor or that Christian Science practitioner to serve 
me.’ 

Mr. Zetexo. I did not want to interrupt you, but I have to leave. I 
am not arguing against your position. I am arguing for my position, 
based on what I think are emergencies where we have to care for se- 
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rious injuries at times when the individual would have no choice be- 
cause of the physical conditions. 

I would just suggest before I go, perhaps, in view of your last state- 
ment, if you might amend your position by saying that in case of 
emergency treatment, when he is able to, and then given his choice, 
I might be more receptive. 

Mr. Frevincuvysen. I would like Dr. Stokes to comment on the 
language of Mr. Zelenko’s bill, and particularly that part of the bill 
which reads: 

If the employee unreasonably refuses to submit to medical or surgical treat- 
ment, the deputy commissioner may, by order, suspend the payment of further 
compensation during such time as such refusal continues, and no compensation 
shall be paid at any time during the period of such suspension, unless the circum- 
stances justified the refusal. 

Do you think the change in language that you propose would obvi- 
ate the charge being made if you were an adherent of Christian Sci- 
ence you were being unreasonable / 

Dr. Srokes. That is how we hoped to have it interpreted. If Mr. 
Zelenko’s bill means that, that a person who is a Christian Science ad- 
herent could come up to the employer and say, “I decline a doctor and 
surgical treatment because I am a Christian Science adherent,” and 
they say that is unreasonable, that certainly, I think, would be dis- 
crimination. 

Mr. Frevincitvysen. I think you might be wary about that lan- 
guage as affecting the rights of Christian Science. 

Dr. Sroxes. I should like to introduce my assistant, Mr. Walter 


Funk. 
STATEMENT OF WALTER FUNK 


Mr. Funk. Iam assistant to Dr. Stokes. 

What you suggest, Mr. Frelinghuysen, is similar to the language 
at the end of our statement in exhibit A, It is somewhat in line with 
section 222(b) (1) of the Social Security Act having to do with dedue- 
tions on account of refusal to accept rehabilitation services, 

Under this section, if a person is disabled, under social security re- 
fuses vocational rehabilitation, his monthly payments are eliminated 
except if he refuses rehabilitation for good cause, and good cause as 
defined would include members of the Christian Science Church or 
adherents of our church. 

Dr. Svoxes. That is in the law at the present time. 

Mr. FrReLINGHUYSEN. Would not similar language be advisable in 
this section ? 

Dr. Stoxes. That would afford coverage which would be helpful, 

Mr. Wier. Let's take a hypothetical case. Say John Doe is hurt on 
a dock—that a large crane has fallen on him or a crate has fallen on 
him and he is pretty seriously injured which necessitates some X-rays 
and some technical work as operational surgery; so a doctor is satis- 
factorily arranged for and the fellow comes back to normal in his 
point of view and realizes where he is and how badly he is hurt. He 
then tells his employer or his doctor that he has done a very good 
job—that “You have me on my way back to normalcy and, being an 
adherent of the Christian Science faith, I am going to request that 
they take over from now on in my full recovery.” It could be that 
a doctor would inform the employer, and no doubt he would be sup- 
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ported by the medical association, “In leaving this case, I want it 
known that I will assume no responsibility for the future welfare of 
thisman. I think he isin bad shape. We may have to operate again. 
We have done a job, but we are not sure; we may have to go into this 
again.” 

The employer might be quite disturbed about this and the responsi- 
bility of that man’s future may become a point of conflict with respect 
to his earnings or benefits since he has cut himself loose from the medi- 
cal treatment. I think it could happen that there would be—in 
reality, I do not think we can defend a man in serious condition— 
for he may not know. He may be feeling better, half-doped, but he 
may not be recovering as well as he thinks he is. He may not know 
that they will have to open him up again for further surgery. There 
is a responsibility there, on the benefits. 

I do not say responsibility in his thinking, but there is a responsi- 
bility for his life and the benefits that he is entitled to from the 
doctor and the medical association that says, “We will assume no re- 
sponsibility for that man’s future.” 

Dr. Sroxes. Those are the types of cases that Christian Science 
receive all the time. The doctors say you are going to die because 
you have a broken back or fractured skull, and so forth. Those are 
the kinds of cases that come to us repeatedly after the medical fra- 
ternity has given them up. I have many cases to cite to prove this 
if necessary. 

It seems to me if the patient is willing to take the stand to trust God 
for his healing through scientific reliance on prayer and practiced in 
the Christian Science, I do not see where the employer should object. 

We understand the statutory right of the eaabiner to examine the 
patient from time to time to see the progress that is being made. We 
do not object to that. But we do feel the individual has the right to 
rely on science. 

When I was a young boy I broke my arm. I was told by the school 
doctor I would be a cripple for life, and that it would be impossible for 
me to use my arm again. Christian Science treatment was given, and 
within 2 weeks my arm was back in place again; it was never set nor 
any medication given. My arm was perfectly healed and has been 
good ever since, which shows that healings of this sort takes place de- 
spite the medical prediction. 

Mr. Wier. Since time is running short, would you continue with 
your statement. 

Dr. Stoxes. Under the common law which was in effect prior to the 
passage of the Longshoremen’s Act, no particular type of treatment 
was prerequisite to the injured employee's receiving damages. 

As a result of the enactment of the Longshoremen’s Act, the em- 
ployer was compelled to give up the defense of contributory negligence 
by the employee. 

Also, the employee relinquished his right to sue the employer for 
negligence and, instead, was given a statutory right to medical care 
and compensation. Here may we emphasize that a person relying 
upon prayer or spiritual means will be compelled to give up all the 
rights he previously had under the common law unless under the pres- 
ent proposed amendments to the Longshoremen’s Act. he is specifically 
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granted the right to rely on his method of healing while incapacitated 
due to injury sustained in line of duty and allowed to receive com- 
pensation payments, 

In common law personal injury cases, courts take into consideration 
the opinion of Christian Scientists. See Lang v. Hoyt, 114 Conn. 590 
(1932) and Christiansen v. Hollings, 44 Cal. Ap. (2d) 322 (1941). 
In the latter case, the court said: 

Certainly, the court should not disregard beliefs held by a large number of 
reasonable and intelligent people in passing upon the efficacy of the curative 
agents adopted by the injured person. 

Workmen’s compensation laws in the States of Connecticut, Flor- 
ida, Indiana, Louisiana, Minnesota, Missouri, Texas, and Wisconsin 
make specific provision for those who rely on prayer or spiritual 
means. These laws have all proved beneficial to employees and em- 
ployers alike and have been successfully administered for many years. 

Attached, as exhibit B, is a list giving excerpts from the workmen’s 
compensation laws of these States which allow an injured employee 
to rely on the form of treatment that has proved most efficacious for 
him and still receive benefits under the law. 

oxperience with these statutes and with the 1956 disability provi- 
sions of the Social Security Act, the Railroad Unemployment Insur- 
ance Act, the California Unemployment Disability Benefits Act, and 
the United Kingdom National Insurance Act shows that individuals 
“do not by score become Christian Scientists overnight” as an excuse 
to malinger and draw compensation without working. The provi- 
sions apply only to a person who in good faith proves he is a member 
or adherent of a recognized church which in its tenets teaches reliance 
on prayer or spiritual means alone. These are specifications which are 
objective and would prohibit an individual falsely to claim benefits. 

Today, hundreds of insurance companies in the United States recog- 
nize and pay for Christian Science treatment and care in their various 
casualty lines and group insurance agreements. 

For example, early in 1953, several hundred insurance companies 
received from their insurance advisory organization—the National 
Bureau of Casualty Underwriters and the Mutual Insurance Rating 
Bureau—the following directive : 

Following conferences with representatives of the First Church of Christ, 
Scientist, Boston, Mass., the representative rating committees have agreed that 
it is the intent of the medical payments insuring agreements and of the immediate 
medical and surgical relief coverage of all automobile and general liability 
policies that they apply to services rendered by authorized representatives of 
this church, provided such services are in lieu of services contemplated by the 
medical payments insuring agreements, and the immediate medical and surgical 
relief coverage, and provided further that charges for such services are reason- 
able and in keeping with the charges made for services embraced by the policies. 

All automobile and general liability policies, therefore, should be interpreted 
in keeping with the above intent. 

In requesting that any amendment to section 7 of the Longshore- 
men’s Act include provision for treatment and care through prayer 
or spiritual means, we fully recognize the statutory right of the 
pd. ane and the insurance carrier to examine the person of the 
insured when and so often as may reasonably be required during the 
pendency of any injury or disability claim. 
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It has been claimed that “while it may be the privilege of an indi- 
vidual to refuse vital medical attention, the employer should not be 
quired to pay for the effects of such refusal.” 

This statement has apparently been made without the knowledge 
or the considerations which have been extended to those who rely 
on prayer or spiritual means for healing as already set forth in our 
presentation, and which attest the effectiveness of prayer or spiritual 
means as an accepted method of healing. Surely the employer’s finan- 
cial interest is less than the employee’s interest in his religious freedom 
and his ability to choose his method of healing in order to recover 
from his injury. 

Let me explain briefly why this is necessary for Christian Scientists. 

Christian science relies wholly on spiritual means for healing, as 
did Christ Jesus. It respects sincerely the unselfish healing efforts 
of doctors, surgeons, psychiatrists, and others. 

It respects the right of each individual to choose that mode of 
healing which seems to him most efficacious. But when confronted 
with sickness or disability, a Christian Scientist turns to a Christian 
Science practitioner for help instead of to a doctor. 

Healing by prayer as understood in Christian Science has now been 
tested before the public for some 90 years. During this time a great 
body of evidence as to its eflicacy in healing every sort of disease has 
been established. 

The weekly and monthly publications of the Christian Science Pub- 
lishing Society always contain a number of unsolicited, carefully 
verified testimonies of healing from Christian Scientists. These 
include numerous healings of organic as well as functional disease, 
of malignancies, pronounced fatal by competent medical authority, as 
well as of obviously neurasthenic disorders. 

Many of these cases have long medical histories behind them; in 
many instances the expert diagnoses made before the patient turned 
to Christian Science for healing have been supported by X-ray exaim- 
inations, microscope tests, and so forth. 

In a number of cases, the healings have been instantaneous or so 
rapid as to rule out any theory of the “natural recuperative powers 
of the human organism.” Not infrequently doctors who have observed 
these healings have stated frankly that only God could have wrought 
them. 

In the Christian Science Journal, the official organ of the Christian 
Science denomination, is found a list of nearly 10,000 practitioners 
who have met the requirements of the church for engaging in the 
full-time practice of Christian Science. 

The journal also includes a list of carefully trained Christian 
Science nurses who are available to give the special care that may be 
necessary during a severe illness or incapacity. They do not, of course, 
give any medication. 

Two sanitoriums are maintained by the church where expert care 
of this sort is available to those needing it during the course of Chris- 
tian Science healing. The church also approves various privately 
run sanitoriums which meet the necessary standard for providing such 
care for those under Christian Science treatment. 
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Mr. Chairman, we appreciate this opportunity to testify before 
your subcommittee, and ask your sympathetic consideration of this 
statement and the foregoing proposed amendments. 

Mr. Wier. [ have no quarrel with you except I think there will 
be some resistance to it. 

Dr. Stokes, we can expect that but I think this committee is very 
desirous of not discriminating against anyone. I do feel they will 
make some provision in the law to make it understood that such re- 
quests would not be considered unreasonable, which is already a part 
of the Social Security Act and that written into the bill may give us 
the support. 

Mr. Wier. It may be interesting to see what the insurance com- 
panies have to say when they testify here. 

Dr. Sroxes. They are paying for many cases now. 

Mr. Wier. Certainly if there is no opposition, I see no reason to 
dodge it. 

Mr. Frevincuvuysen. I have no questions, Mr. Chairman. I have 
had my opportunity. 

Mr. Wier. Mr. Douglas was quite an insistent fellow. 

Dr. Stokes. We do not want to burden you because we know you 
are busy, but we feel we would be derelict in our duty if we did not 
bring this to your attention. 

Mr. Wier. We want to thank you, Dr. Stokes. 

May I ask about the title of doctor ? 

Dr. Sroxes. I am a doctor of education, from Harvard University. 

Mr. Wier. We want to thank you for your appearance here today. 

We will reconvene tomorrow morning in this room at 10 a.m. 

(Whereupon, at 11:55 a.m., the committee was recessed to reconvene 
at 10 a.m. Wednesday, May 25, 1960.) 
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AMENDMENTS TO THE LONGSHOREMEN’S AND 
HARBOR WORKERS’ COMPENSATION ACT 





WEDNESDAY, MAY 25, 1960 


Hovsk or REPRESENTATIVES, 
SUBCOMMITTEE ON SAFETY AND COMPENSATION 
OF THE COMMITTEE ON EpucaTION AND Lapor, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 100, 
George Washington Inn, Hon. Roy W. Wier (chairman of the sub- 
committee) presiding. 

Present: Representatives Wier, Zelenko, and O’Hara. 

Also present: Reva Beck Bosone, of the staff of the subcommittee. 

Mr. Wier. The subcommittee will come to order. 

For the benefit of the witnesses here and those interested in the 
committee’s activities, this is the subcommittee of the Committee on 
Education and Labor, which has certain jurisdiction of legislation 
coming to the Education and Labor Committee. One of those juris- 
dictions is the legislation that deals in the field of longshoremen and 
harbor workers. Two years ago we had some legislation in this field 
of activity. This year our legislation in the main deals with hospitali- 
zation, medical care, as well as increasing the benefits. Witnesses have 
said that these are long overdue. 

This is our third committee meeting, as my colleague here Congress- 
man Zelenko of New York knows. Congressman O’Hara will be late 
because he is tied up on a compensation bill this morning. My two 
Republican colleagues here are Peter Frelinghuysen of New Jersey 
and Mr. Goodell of New York. I am aware of the fact that these two 
members today are preparing themselves for a bill in which they 
have an interest, the school construction bill. I think they are pre- 
paring amendments on that bill. 

We will proceed now with the hearings. I might say that I received 
a call from Mr. McCauley’s office, administrator of this agency, who 
handles this legislation, and he tells me that he is not prepared to be 
here this morning but he would like to have a hearing next week. I 
agreed to that. 

I see that we have with us this morning our good colleague Mr. 
Walter, of Pennsylvania, who has a bill, H.R. 8600. 

Now, Mr. Walter, if you are prepared to present your legislation, 
you may proceed in any way you wish. 


79 











SO LONGSHOREMEN’S COMPENSATION ACT 


STATEMENT OF HON. FRANCIS E. WALTER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF PENNSYLVANIA 


Mr. Waurer. Mr. Chairman, I have a prepared statement which | 
will leave with the committee, and I would like to make some very 
brief remarks concerning the general field in which your committee 
has conducted its inquiries and is conducting its inquiries; namely, the 
field of the hospitalization and medical care. 

Mr. Wier. May I interrupt you for the benefit of the reporter‘ 
If there is no objection, it will be entered in the record. 

(The statement is as follows :) 


STATEMENT BY Hon. FRANCIS BE. WALTER, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF PENNSYLVANIA 


Programs of insurance benefits for employees normally provide benefits for 
nonoccupational disabilities. Benefits are not provided in cases covered by 
workmen’s compensation laws or employer's liability acts, because those matters 
are the employer's responsibility under law. 

If an employee (a) initially states that his injury was not compensable but 
subsequently, after he has collected the disability benefits and other benefits 
under an insurance program, learns that his injury is compensable or changes 
his position and alleges that such injury occurred at work under circumstances 
subject to the Longshoremen’s and Harbor Workers’ Compensation Act (here- 
inafter referred to as the act), and (b) eventually prevails in his claim under 
such act, the employee, because of the lack of an appropriate subrogation pro- 
vision in the act, actually collects from the employer in cash an amount equal 
to benefits (weekly disability benefits, Blue Cross and Blue Shield benefits or 
other benefits) which he had already received under the insurance program on 
the assumption that his disability was noncompensable. A similar situation 
prevails in those cases in which the employer believes that the alleged injury 
is not covered by the provisions of the act and, therefore, pays or causes to be 
paid to the employee concerned the benefits to which he would otherwise be 
entitled under an insurance program in order that the employee may have cur- 
rent income during the period in which the matter is being controverted. In 
neither of such cases should the employer, as a result of his having paid, or 
“aused to be paid, benefits on the basis that the injury was noncompensable, 
be penalized by having to absorb double payments following a decision under the 
act in favor of the employee. 

Subsection (k) of section 14 of the act presently provides as follows: 

“If the employer has made advance payments of compensation, he shall be 
entitled to be reimbursed out of any unpaid installment or installments of 
compensation due.” 

Thus, there is already contained in the act recognition of the premise that 
an employer is entitled to be reimbursed, or to receive credit against any 
award under the act, for amounts of compensation which it has voluntarily 
paid to the employee prior to the issuance of the award. In effect, therefore, 
the act already recognizes the inequity of double payment by the employer for 
an injury and the compensation administrators are frequently required, in the 
proper administration of the above-quoted subsection (k), to order the em- 
ployer to receive appropriate reimbursement for compensation already paid. 
The amendment proposed to such subsection would result in parallel handling in 
any case in which benefits were paid to an employee under an insurance pro- 
gram on the basis that his disability was noncompensable and in which a 
subsequent award under the act determined that the disability was compensable. 
In any such case, if the proposed amendment were adopted, the compensation 
administrator, after finding that the disability was compensable, could (1) 
readily determine from the parties the amounts of benefits which were paid 
under the insurance program on the basis that the injury was noncompensable 
and which would not have been paid if it had been determined prior to such 
payment that the disability was compensable and (2) order appropriate reim- 
bursement for such benefits. Any such order would not require any interpre- 
tation of the provisions of the insurance program by the compensation adminis- 
trator since the award under the act would automatically dictate the handling 
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of the benefits under the insurance program but would simply require a match- 
ing of the periods or services covered by the compensation ordered in the award 
with the periods or services covered by the insurance program benefits. Where 
the two periods coincide, appropriate adjustment should be made so as to insure 
that the employee does not receive double payment for the period in question 
when he is, in fact, only entitled to one payment for such period. 

Recognition of the problem and precedent for the proposed amendment to 
subsection (k) is found in the provisions bearing on the point which are con- 
tained in the workmen’s compensation laws of such States as New York and 
Pennsylvania. Section 25, subdivision 4(c), of the New York statute provides 
as follows: 

“If the employer or comptroller of the State of New York or trustees duly 
constituted under any welfare, pension or benefit plan, agreement or trust to 
which the injured employee is a party or of which he is a beneficiary, and which 
plan, agreement, or trust shall provide that the injured employee shall not be 
entitled to or shall be limited in the amount of benefits or payments thereunder 
if he shall be entitled to benefits under this chapter, shall have advanced or paid 
benefits or payments thereunder to the injured employee during any period in 
which his right to benefits under this chapter was not determined, then and in 
such event such employer or comptroller of the State of New York or trustees 
shall be entitled to be reimbursed out of the unpaid installment or installments 
of compensation due, provided claim therefor is filed together with proof of the 
terms of said plan, agreement or trust and of the fact and amount of payment 
with the board before award of compensation is made.” 

To implement such provisions, the Workmen’s Compensation Board of the 
State of New York has standard forms (copies of which are attached hereto 
as exhibits A and B) by which the employer makes formal claim for reimburse- 
ment for disability benefits paid on a noncompensable basis in a case which sub- 
sequently proves to be compensable. Filing of such forms in compensation cases 
in New York State has resulted in appropriate reimbursement being made auto- 
matically and without any difficulty for benefits under an insurance program 
which were paid in a questionable compensation case before its final adjudication. 

Section 319 (second paragraph) of the Pennsylvania workmen's compensa- 
tion law provides as follows: 

“Where an employee has received payments for the disability or medical ex- 
pense resulting from an injury by accident in the course of his employment paid 
by the employer, an insurance company, hospital, medical, osteopathic, or dental 
service corporation, employee or fraternal welfare or benefit association on the 
basis that the injury and disability were not compensable under this act in the 
event of an agreement or award for that injury, the employer, insurance com- 
pany, hospital, medical, osteopathic or dental service corporation, employee or 
fraternal welfare or benefit association which made any payments shall be sub- 
rogated out of the agreement or award to the amount so paid without deduction 
for attorney's fees or otherwise if the right to subrogation is agreed to by the 
parties or is established at the time of hearing before the referee or the board.” 

As in New York, no difficulty has been experienced in securing appropriate 
reimbursement in Pennsylvania cases for benefits paid under an insurance pro- 
gram under the circumstances set forth in the immediately preceding paragraph. 

In summary, there exists a situation in which an employee can receive a 
double payment on account of his disability, one payment from a source from 
which no payment would have been made if it could be determined beforehand 
what the final outcome of his disability claim would be and one payment under 
the act. The proposed amendment to subsection (k) would provide an appro- 
priate remedy to such double payment without imposing any particular investi- 
gative or judicial duties on the compensation administrators. Precedent for the 
proposed amendment is found in the compensation laws of the various States. 
Failure to secure legislative relief from the double payment problem will neces- 
sarily result in the withholding of benefit payments under insurance programs 
in any questionable case under the act with attendant financial hardship on 
the employee during the period intervening between the commencement of his 
disability and the final adjudication of his case under the act. 
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ExuHrsit A 


WORKMEN'S COMPENSATION BOARD 08-470 


STATE OF NOW /QPK 


DISABILITY BENEFITS LAW 


PRELIMINARY CLAIM FOR REIMBURSEMENT OF BENEFITS PAID 
UNDER THE NEW YORK DISABILITY BENEFITS LAW 








{i BE Corcers fhe Ne T? fin toes Sy Se ee ee, eee, 

| | | | 

i 

| | 

ja OB Case No 5 “ ce t Cone Nin a ts i rs 9 orgie an ” Re eb ocserent 
| 

CLAIMANT pee es 

“47 Gave 23 Chpim Pion ; 


EMPLOYER 


WwW. Cc. CARRIER 


Notice is hereby given anc oreliminary clam mate under the poowsions of Sectian 460, Subcew sine . rhe New 
York ery Benefits Law for sesmbursement aut of the graceech of the Workmens Compersation sward F ony to 
fhe claimant tor the pecod for which Duality Benefits are being pid vader the provisions of the Naw York Doabeity 
Benefits Lew in connection with the sbove case during s time when the injured claimanrs fight to Workmen's Co 
pensehor Benefits bes ot beer cetesminred ae 


Benefits under the Disebity Benefits Law are berg pad t 


for the Disabiity Period beginn’ng a a aie of § per 





Noms ¢) Dinse’t, Senet Carries tepiover Tyo hee: 
Complete eoth om on thie form, end moit te the 
Cheirnee, W ‘s Comp % Beard st Mee 
Bistric WOtce is which the workmen's compares’ o@ Mitdrenss 
tieim is fied. Ale welt @ topy te the workmen's 
comprasetion jeserance carries, te the cicimant sed By 
fo Sis represwetativs. if cay. Claim for reimbersomest 
vhett be filed with the Seerd before ewerd of caw- 
peseetion lx mads. Title 





| : NOTICE 








60 6 é ; eg pene we 














LONGSHOREMEN’S COMPENSATION ACT 83 


Exuispirt B 


2: sh .BRe WORKMEN'S COMPENSATION BOARD 08-471 


STATE OF NEW YORK 


DISABILITY SENSAITS LAW 


FINAL CLA'M FOR REIMBURSEMENT OF BENEFITS PAID UNDER THE 
NEW YORK DISABILITY BEMEFITS LAW 


‘ Na. 





nongnanaraprgesesenamereevinessiancraetirts 
‘ WC Carriers Cose No. ond Code Me 








CRAIG iiss iit ecipintin tin ; — . 











ee . res 





W. C. CARRIER... 








9 gm of Pretimmory Canis fey teen 














ee erawnnn et cesar aban ssinmninieinnn ss A wanener HAs cAwawe ones awe. aw anne ote ap. Ge ain 
Ane nee Ae SENT. CRETE ERE Ae Or EN GENET eRH Hee Seay ear ane sonearewrecns sas 


Notice is heraby given and fins! cisim mere under the provisions of Section 20k, Subdivision 2. of the 

York Disability tt: Lew for reimbursement ovt of the proceeds of the Workman s Compemetion ewerd, if 

the claimant fox So ee Ae Tate tenths eave ped ents Re pein Se tee 
cose 


Benefits urxier the Disability Bonefits Lew were paid to — 





POR ONT eR ARTA CANORA EE Ee A AH RETR TREE AEROS HERE Awe SERRATE RNS Ne Neat emmy AN ee eet 











owe oe 


NOTICES enceniecewaieenine eT ; = Ey 





a hear ts ewe nee Oe Me eeneee Renn Snes cane nant mew ane + Sor eeentgeee Nemmammmntin we 





sempesagiion tor anes saveter, to the ciutac? ons By. RST ee vin wiht 























84 


LONGSHOREMEN’S COMPENSATION ACT 


Mr. Water. I am going to direct my remarks entirely to the ques- 
tion of the need for this particular legislation. 

I used to know something about the law in this field, because I prac- 
ticed quite actively in the State of Pennsylvania and represented a 
great many people in compensation cases. For that reason you will 
have to pardon me if I refer to the compensation laws of Pennsylvania 
in my brief. But what this legislation is aimed at is that type of case 
where there is coverage both through weekly indemnity and hospital 
and medical care or other private < ay as well as compensation. 

At first blush it would appear that there is no liability under the 
compensation laws. Then, in those instances, payments are made 
under the insurance plans. 

It subsequently develops that this injury for which the payments 
have been made is covered by the Longshoremen’s and Harbor Work- 
ers’ Compensation Act, and then, of course, payments are made under 
that act. 

Now, unless there is this legislation, I am afraid that in all ques- 
tionable cases there will be a withholding of payments to that class 
of people who can ill afford to have payments withheld until there 
is a determination of whether or not the injury is compensable. That, 
gentlemen, in a nutshell, is the purpose of this legislation. 

I do feel that people who are injured in their employment ought to 
receive compensation without delay. For the most part, their savings 
are quite meager and the drain of an accident, with medical expenses 
and so on, very quickly wipes out what meager savings they have. 
Ultimately, of course, they would be compensated, but Iam afraid that 
where it is a questionable case employers will not pay: other types of 
insurance will not be paid. Therefore, the injured employee receives 
nothing until there is a legal determination of whether or not there is 
responsibility under the Longshoremen’s and Harbor Worker’s Act. 
That is the case in a nutshell. 

I followed the New York and Pennsylvania statutes, and what I 
am proposing is not new. This is the law in both the great States 
of New York and Pennsylvania, and it seems to me we ought to in- 
corporate this principle in the Federal law. 

Now that you are considering legislation in that field, it seems to me 
to be timely to consider this proposal. 

Mr. Wier. Would you cite any experiences that you have had 
where this dual-benefits system came into effect? I understand you 
are referring to dual benefits. 

Mr. Watrer. Yes, but, of course, while there are dual benefits, they 
don’t exist when the liability under the compensation act is fixed. 
Then, of course, the liability is there, the liability for the payment. 
Any benefits under other plans no longer accrue. 

Mr. Wier. That is what I mean by dual benefits. 

Mr. Watter. Yes, sir. 

Mr. ZetENKo. Congressman, you said that there is a_ possibility 
that one of these groups or organizations or trustees would withhold 
the payment in the case of disputed liability under the act. I am not 
too familiar with the subject and perhaps you can clarify it for me. 
Does that mean, perhaps, that when a longshoreman or harbor worker 
is injured, and let us say he has Blue Cross and it is not yet deter- 
mined whether or not his injury is compensable under the compensa- 
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tion act, and in such situations there are instances where the Blue 
Cross or the others hold up payment on his Blue Cross 

Mr. Watrer. I use the w ords “Blue Cross,” not that we are dealing 
with that, but that is indicative of what you are referring to. They 
take the position that here is responsibility under the Longshoremen’s 
and Harbor Workers’ Act, and then they make no payments, and 
here is the continuing dispute between the impecunious worker and 
these two sources of income. 

Mr. Zetenxo. And that would apply to the case where there is a 
dispute as to whether this is a compensation case or not? 

Mr. Waurer. Yes; of course. 

Mr. ZetenKo. Where there is no dispute, of course, we don’t have 
any problem. 

Mr. Watrer. That is right. 

Mr. ZeLeNnKo. But there are cases, you tell us, where there are 
disputes. Now, if there is a dispute and there is a possibility that 
this man may receive his compensation payments and hospitalization, 
then in that instance you say that these contracts that he has entered 
into with one of these hospitalization plans—do they always hold up 
payment or do they make it a practice from time to time? 

Mr. Water. Well, it is not the rule, but there are many cases where 
it is done. 

Mr. Zetenxko. And your legislation would clear that up ? 

Mr. Watrer. It clears up that hazy atmosphere. 

Mr. ZeLENKO. Now, under your legislation we could not legislate 
to compel these private organizations to pay in the case of a dispute ? 

Mr. Water. sie but all we do is provide for reimbursement. 

Mr. Zetenxo. To those organizations ¢ 

Mr. Watrer. That is right. 

Mr. ZetenNKo. You feel that would be a salutary gesture, which is 
the most it could be, so that these people would in any event be 
protected ¢ 

Mr. Waurer. It would be more than that, because people who ad- 

vanced money, knowing that they were going to get it back if they 
should not have advanced it, won't be so reluctant to make a payment. 

Mr. Zectenko. In other words, under the law, if this became the law, 
then the injured party in the case of a dispute as to compensation 
would then tell whoever had this health contract with him, or hospital- 
benefits contract, or they would know that if it were resolved, compen- 
sationwise, they would receive reimbursement, and they would be 
obligated to pay ? 

Mr. Water. They would know it, and the fact it is in the law would 
be sufficient. 

Mr. ZeLenko. I want to ask you this: Isn’t that something that they 
would be entitled to in any event? That is, these private hospitaliza- 
tion contracts, even if they got compensation. 

Mr. Watrer. No: I don’t think so. 

Mr. ZeLENKO. I have never seen one of those contracts. I belong to 
it, and I never looked at it, and I am ashamed to say that, being a 
lawyer. But do they have any prohibition against dual receipt? 
That. is, a fellow can’t belong to two plans at one time. Is that right? 

Mr. Water. Well, I don’t know about that. 
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Mr. ZeLenxo. In any event, isn’t this compensation right a separate 
right, separate and distinct / 

Mr. Watrer. Of course, it is. 

Mr. Zetenko. And you say, nevertheless, they do hold it up? 

Mr. Water. This is a right arising from the law and not any 
contractual relationship between individuals. 

Mr. Wier. Let us go over into another field of activity. Let us take 
the Federal employee who has just been given a choice of protection ; 
that is, hospital protection. He has a choice of four or five or six 
different plans. Many of them are now covered by Blue Cross. Let 
us say that he now finds an inducement to join some mutual plan. 
Suppose he carries two plans. He can accept benefits from both / 

Mr. Waurer. It depends entirely on the contract. Here is a con- 
tract between two parties; there is the insuree and the insurer, and it 
depends on what they stipulate. If there is a provision in the contract 
prohibiting any other insurance, then, of course, they couldn’t hold the 
company if they refuse to pay for that reason. 

Mr. Wier. What was your bill with relation to the contracts in any 
case ! 

Mr. Watrer. This merely provides that where money is advanced 
and it subsequently develops that the indisposition is so covered by 
the Longshoremen’s and Harbor Workers’ Act, then there will be 
reimbursement to the person who laid out the money, or the company. 

Mr. Wier. Reimbursement by whom? ‘The injured employee? 

Mr. Water. No. By the insurer. 

Mr. Zetenko. Does your bill take into consideration these third- 
party lawsuits—Where the injured no longer has to elect, and he can 
get compensation and sue a third party, and in that case the employer 
who has advanced his medical can collect against the third party? 
Now that would be a situation, perhaps, where your bill might apply. 
Would this then go against. the third party ? 

Mr. Water. You mean where a person is injured on his employ- 
ment through the negligence of somebody else? Of course, the first 
question is: Is he covered under the Longshoremen’s and Harbor 
Workers’ Act ? 

Mr. Zetenko. He is covered, because the new law we enacted last 
year provides that he doesn’t have to elect, and he can get compensa- 
tion, and then, if he collects against a third party, there is reimburse- 
ment made. 

Does H.R. 8600 go that far, so that if there is reimbursement and 
until that third-party lawsuit—I am envisaging another situation 
which may occur. Does that take into account the situation where, 
if he recovers or if the payments are recovered in any event, it goes 
back to these plans? 

Mr. Water. I don’t believe that there is any subrogation there at 
all. 

Mr. Zetenko. That may be a situation. Now, I have one more 
thing, Congressman Walter, and I think this would be of interest to 
‘an The Department of Labor sent a report on your bill to Mr. 

arden, the chairman of the committee, and the next-to-the-last: para- 
graph hasa very interesting comment. It says: 

The situation with which this bill is designed to deal, so far as we are aware, 


has not presented a problem to the administration of the act. Therefore, the 
Department of Labor opposes it. 
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Now, I never read anything like that before. 

Mr. Water. I have. I get those all of the time. 

Mr. Zetenxo. I thought that would be of interest to you. Of 
course, it wouldn’t present a problem to them, but it would present a 
problem. to the injured party. 

Mr. Watrer. Of course it would. 

In closing, I want to say that I would like to see people who are 
entitled to compensation paid immediately without geting into litiga- 
tion in order to get determination as to whether or not they are en- 
titled to anything. 

Now, I just think that under existing law—and I know that under 
existing law there is always the possibility 
held for a considerable length of time. 

Mr. Wier. Before you leave, you have aroused my curiosity now, 
and interest. I know from hearing presentations of this type those 
who live with the problem probably ’ would have some knowledge of it. 
Mr. Kibre, representing the longshoremen here, testified the other day, 
and—Mr. Kibre, has your organization had experience with the ob- 
jective of the Walter bill? 


STATEMENT OF JEFF KIBRE, WASHINGTON REPRESENTATIVE, 
INTERNATIONAL LONGSHOREMEN’S & WAREHOUSEMEN’S 
UNION 


Mr. Kipre. Not that I can recall offhand, but, after hearing Mr. 
Walter’s explanation, I would say that the bill sounds desirable. 

Mr. Waurer. I will say to you frankly I have discussed it at the in- 
stance of people in the Philadelphia dock area, and they assured me 
that the west-coast longshoremen, with whom I have no contract, 
are for the bill. 

Mr. ZELENKO. We will find out on the east coast. They are going 
to have their representative up here today. We will ask them partic- 
wlarly about it. 


STATEMENT OF PATRICK J. CONNOLLY, EXECUTIVE VICE PRESI- 
DENT, INTERNATIONAL LONGSHOREMEN’S ASSOCIATION, AFL- 
CIO 


Mr. Connotiy. We had taken no position on the bill, Mr. Con- 
gressman and Mr. Chairman, because we didn’t understand it as Con- 
gressman Walter just explained it. But, after hearing his explana- 
tion, we think it has a lot of merit in it and we will support the bill. 

Mr. Wier. I guess that takes care of you. I have four attorneys 
on this subcommittee. 

We want tothank you, Mr. Walter. 

Now, we left off yesterday leaving Mr. Smith. Is Mr. Smith 
present ? 

Mrs. Bosonr. He said that he could not stay. He left a statement. 

Mr. Wier. Is Mr. Buxton here? 

Mr. Buxton. Our Mr. Byrne will speak for us. 
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STATEMENT OF JOSEPH BYRNE, COUNSEL OF THE FIRM OF 
LORENZ, FINN & GIRARDANO, REPRESENTING THE NEW YORK 
SHIPPING ASSOCIATION 


LONGSHOREMEN’S COMPENSATION ACT 


Mr. Byrne. My name is Joseph Byrne, and I am with Lorenz, Finn, 
& Girardano, attorneys for the New York Shipping Association. 
My home address is 5 Metropolitan Oval, New York City. 

Mr. Wier. Do you havea prepared statement ? 

Mr. Byrne. No, sir; I don’t have a prepared statement. 

Mr. Zetenkxo. What bill are you addressing yourself to? 

Mr. Byrne. I will be discussing Mr. Daniels’ bill, H.R. 9317, your 
bill, H.R. 10075, and Mr. Roosevelt’s bill, H.R. 6111, and again your 
bill, Mr. Zelenko, H.R. 9748, Mrs. Green’s bill, H.R. 11714 

Mr. ZetenKo. All right. I just wanted to know the subject. 

Mr. Byrne. I had prepared an outline from which I would like to 
work, and, however the committee desires, I can prepare it m a textual] 
form and submit it later. 

Mr. ZeLtenko. As you go ahead will you please handle each bill 
separately and just tell us which bill you are talking about, and then 
we can be prepared. 

Mr. Byrne. My name is Joseph Byrne. The first bill I would like 
to address myself to is Mr. Daniels’ bill, H. R. 9317. 

Mr. Chairman and members of the committee, as I mentioned, I 
appear before you today on behalf of the chairman of the New York 
Shipping Association and its membership of more than 150 American 
and foreign-flag steamship lines, contract stevedores, terminal opera- 
tors, and other employers of waterfront labor in the port of Greater 
New York and vicinity. These employers employ more than 27,000 
longshoremen. 

Our industry is vitally concerned with any legislation which would 
affect the welfare, medical care, or treatment of our employees under 
the Longshoremen’s and Harbor Workers’ Compensation Act. The 
first and most important reason for this concern is the human factor. 
Since we are primarily a service industry, our employees are our most 
important investment. The position we take on these important mat- 
ters will have a lasting impact, in our opinion, on sound labor rela- 
tions and sound business. 

We will discuss today four groups of bills which would amend the 
act. The first measure we would like to comment on is Mr. Daniels’ 
bill, H.R. 9317. 

At the outset, Mr. Chairman, we wish to express our complete ac- 
cord with the proposition contained in that bill. It would make it un- 
lawful for an employer to discriminate against any employee because 
of his participation in proceedings under the act. 

Certainly, any pattern of employee discrimination in this area would 
demand immediate corrective measures. We would point out, how- 
ever, that we know of no case in our port where there has been any 
discrimination by an employer against his employee for taking part in 
a workmen's compensation proceeding. 

It was also reassuring to read the summarization of the west-coast 
longshoremen’s presentation last week before you, Mr. Kibre, that he, 
too, was not aware of any particular problem in this area on the west 
coast. Thus it may be that we have a situation here without a pat- 
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tern of discrimination or abuse. Possibly there may be some in- 
stances of discrimination, but if this be a question of presenting a few 
isolated instances and not a pattern of discriminatory practices, there 
may be no real need for the legislation at this time. No cases seem 
to have been made out for it. Is it desirable to enact legislation 
which does not meet a need or create remedy for a poor situation / 

Mr. ZeLenko. I would like to ask you a question on that. 

Well, the very situation that Congressman Daniels complains 
about, which led him to inrtoduce H.R. 9317, is the type that wouldn't 
come to the notice of people because it attempts to correct what he 
considers a coercive situation. 

In other words, if some longshoreman were told by his employer, 
“You are hurting our safety record and our insur: ave premiums may 
go up; don’t file for compensation, and, if you do, I will find some 
way to see that you are prevented from asserting your rights, and if 
you talk to anybody about this I will deny that 5 ‘spoke to you.” It 
is the kind of thing that you wouldn’t have many cases of presented 
before a board or before a union. A man might be afraid to talk to 
his union representative. 

Now, in view of the fact that you people have no position on this 
subject 

Mr. Byrne. We are in accord with it. 

Mr. ZeLenko. You say it isn’t a problem. Well, you couldn’t be 
hurt if it was enacted into law because, if it does rectify one isolated 
instance where somebody, by reason of economic coercion or any 
other reason, has been prevented from asserting his rights, then the 
legislation, in my mind, is most necessary. That would go right to 
the person’s rights under the law. 

If it were enacted I can’t see how anyone would be hurt except pos- 
sibly someone who would prevent the assertion of a right under the 
law. 

Mr. Byrne. I certainly want to make clear our position on Mr. 
Daniels’ bill. We are in accord with it. I was just questioning and 
bringing to the mind of the committee whether there really was a 
need for it. If it can be documented, then certainly there should be 
the legislation. 

Mr. ZELENKO. Well, they documented one or two cases, and, as I 
say, it is the kind of situation that would not come to public attention. 
When I say “public,” I mean in the industry. It is the kind of thing 
that, as I say, somebody would be afraid to talk about for one reason 
or another. The very few people who did, those cases resulted in 
litigation. There was a case cited. 

Now, if it would hurt your organization economically, let us say, I 
would say, well, perhaps this would be an instance where we would 
keep the legislation out because they didn’t present enough substan- 
tive evidence. However, if it doesn’t hurt you and you are in accord 
with the principle of it, then I would say that perhaps it is good legis- 
lation, protecting the one isolated a 

Mr. Byrne. Mr. Zelenko, I will not take issue with anything you 
have said. As a matter of fact, I would like to modify it to the 
extent that, in this type of situation where a right of an employee is 
concerned, especially a basic right to compensation under an estab- 
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lished law, I don’t believe that the economic situation would even be 
a factor there. 

Mr. ZeLenKo. Let me give you one example without taking too 
much time. In the railroad law, which I am somewhat familiar with, 
there have been instances many times where people who are served 
subpenas to appear in court under the railroad working rules have to 
report to the railroad and discuss it with the claim department; in a 
way, that is coercion of some kind. 

don’t see why anybody who gets a subpena from a court has to 
discuss it and report to his employer except to say “I have a subpena 
and you don’t have to pay me; I will be off work.” 

We have provisions against such coercion in the railroad law, and 
it has long been in there, and Congressman Walter has enacted some 
provisions of the Railway Labor Act, and many people don’t know 
that, but he is an expert on it, and he was many years back. And 
there is a provision in that law against anybody ‘punishing anybody 
for asserting any right under the law. It is a criminal offense. 

So there was some need in the railroad field. There may be need 
in this field, and these isolated cases we have or that were spoken 
about. I think show a need for the legislation. 

I think that you people being in favor of the principle is very 
commendable, and, so far as the work of the C ongress is concerned, 
that is our work. If we want to g0 to work and it doesn’t hurt you, 
you are in favor of the principle. I should think that, being in favor 
of a principle, you ought to urge it. What I don’t understand, if you 
are in favor of a pr inciple, i is how you can come out against it. 

Mr. Byrne. Well, Mr. Zelenko, we have not come out against it. 
We are in favor of the principle, and I only questioned whether there 
was a real need. 

Mr. Wier. Let us get along on something else. Here is something 
that doesn’t seem to be controversial. 

Mr. Byrne. It would probably be. 

We welcome questions, and any questions that anyone else wants 
to ask, we will document in a written answer if you so desire. 

I would now like to turn to the second group of bills, which deal 
with the choice of physicians and the extension of time for filing 
claims under the act. 

Mr. Roosevelt’s bill, H.R. 6111, covers that, and your bill, Mr. 
Zelenko, H.R. 10075. 

With respect to the choice-of-physician provisions, these would 
deny to the employer the privilege which he has had since the earliest 
days of the act to obtain, in the “first instance, the finest medical care 
available for his injured employees. As it now stands, the act pro- 
vides that the employer “shall furnish such medical, surgical, and 
other attendants or treatment, nurse, hospital service,” ‘and so on, “for 
such period as the nature of the 1 injury or the proe ess of the recover Vv 
may require.” It also permits the employee to obtain his own medical 
treatment in the event the employer fails to provide it or if the em- 
ployee is not being adequately treated. 

Now, our primary reason for opposing a change in the provisions 
of the present law is that they have successfully withstood the test 
of time. The present method of providing care to an injured 
employee 
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Mr. Zetenxo. I think that you have made a Freudian slip. You 
meant they have stood the passage of time. When you say “with- 
stood” —withstood—that is the reason for the legislation. 

Mr. Byrne. I am not quibbling with Mr. Zelenko on words. My 
intent was that it has worked out. 

The present method of providing care to an injured employee has 
worked, and we believe it has worked well. No one can make a 
serious claim that the employee does not receive proper and adequate 
treatment under the act. At present, our employees have available 
immediate, expert medical care from the time of their injury. This, 
in turn results in early rehabilitation. The employer, who must 
in any event pay for such care, has the responsibility and the assur- 
ance that his employee is in fact receiving this proper care. To 
change this provision would, in our opinion be a disservice both to 
our employees and to our industry. 

The argument for the bills seems to be that it would be better 
if the employee had the choice of physician because then he would 
be more likely to be satisfied with his care. However, even today, 
I submit it there is any doubt that he is not receiving proper care— 
and, after all, that is the end, the proper care—he may obtain an 
impartial opinion at the employer’s expense. 

Mr. ZeLENKO. I can save you a little time there. My bill differs 
in principle with that. Mrs. Green’s bill and mine differ in principle. 

You are arguing against the choice of the physician by the employee. 
My bill takes your position: that we do not give the employee the 
right to choose the physician in the first instance. 

What we are doing, in effect, in my bill and Mrs. Green’s bill is pro- 
tecting the employer along with protecting the employee. Why is 
that? The employer is obligated to give proper medical attention. 
Heretofore he has provided one physician. That is the doctor that the 
employee must go to. 

Now, in the event—and these cases have occurred from time to time, 
and I think, if you know about me in New York, I am quite a bit fa- 
miliar, or slightly familiar, with negligence practice—in the event this 
one doctor is not qualified to handle that particular case or he is not 
specialized enough, a malpractice suit may result, and some of them 
have, both against the employer and against the doctor. 

Now, the theory behind my bill is twofold: One, it is to make the 
employee feel that perhaps he is choosing his own doctor and he 
might have confidence in Dr. A. instead of Dr. B, but, in effect, it gives 
the employer far more protection because, by submitting a panel of 
his choice, which will be the group from which the employee must 
choose, he then can provide in that panel specialists from the various 
branches of medicine. So the employer enlarges his protection against 
any possible suit or claim of improper medical attention or inadequate 
medical attention. 

When vou argue against my bill you are arguing, in effect, against 
your position. TI think that my bill strengthens the employer’s posi- 
tion and, at the same time, helps the employee, because in my bill and 
Mrs. Green’s bill the employer still has the right to name the persons 
who provide the medical care instead of this other. 

Therefore, I think you people should support my bill rather than 
oppose It. 
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We opposed the theory behind the Roosevelt bill for the reason you 
do, and for other reasons which I stated when you were not here last. 
week. There was a slight amendment which I spoke about yesterday to 
my bill, and I don’t know if you were here, that the panel which is 
chosen shall be approved by the deputy commissioner, and the deputy 
commissioner, in approving it, may seek the advice of the local medical 
society or any State or municipal health officers. This further protects 
the employer by providing additional medical assistance in the event, 
or let us say primary medical assistance in the event, the one doctor 
that he has designated is not available or, for some reason, refuses to 
treat the case. I know of situations where, for some reason, perhaps 
because of personality—and I know these cases—somebody will come 
in and he will have an argument with the doctor and he will say, “Go 
ahead. I don’t want you in the office.” In that instance—and there 
have been cases which have come into the courts outside of the com- 
pensation act, based on negligence and failure to furnish proper care— 
I would say that the panel protects the employer and gives him more 
protection than he ever had, and doesn’t take away his right to choose 
the physician. 

Mr. Byrne. Well, sir, I agree to the extent it doesn’t take away his 
right to set up a panel from which the employee may choose a physician 
and from which he may go from one to the other or attempt to shop 
around, let us say, for a physician because for some reason or other 
he may not like the way the doctor talked to him, as you indicated. 
However, I don’t feel—and I am sure that our written presentation, 
which we are going to request we be permitted to file at a later date, 
will indicate facts which show the great problem to the employer in 
the fact that in choosing one physician, for instance, he may be libeling 
himself to a certain area of malpractice suits. 

We have today, under the present act, the right to select physician 
A, and if he, for some reason, does not want to take the case or he is 
not available for some reason, we have on hand physician B, but we 
know that we designate physician B. It is in our best interests to 
make sure that physician B is the best qualified to handle that par- 
ticular type of injury because, after all, we are going to pay for it not 
only under the act but we may be paying for it, as you indicated, in 
other ways for malpractice. 

Mr. Zevenxo. Mrs. Green’s bill and my bill won’t cost you folks 
any more money. 

Mr. Byrne. It is not the question of cost, why we are resisting 
change at this time. It is because we deeply feel that the present 
situation, under which the act is administered, has proven successful. 
We feel it is the best method under which we as employers supply to 
our employees the necessary and adequate and proper and timely treat- 
ment, as soon as that injury takes place, and that we have a degree 
of control over the continuing treatment so that the man is rehabili- 
tated at the earliest possible date. 

Mr. Zetenxo. Wouldn't that hold true if you had a panel and if 
he picked one doctor out of the panel, a doctor that you people named ? 

Frankly, I won’t belabor the point. I respect your opinion, but I 
don’t think you people know what is good for yourselves in this par- 
ticular instance, and I may be obliged to vote to give you what you 
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consider bitter medicine. But I think that you will find the situation 
will eliminate these few areas of trouble on both sides. ; 

[ think this is a good bill, speaking for my own and Mrs. Green’s 
bill, and good for the entire industry, both the employer and the em- 
ployee, and I think that it will eliminate, as I said, these areas of 
trouble which arise from time to time. 

Mr. Wier. I was just going to take that position myself, that the 
gentleman and his associates no doubt ail are opposed to any change 
in the present law. 

Let the witness proceed, and then, at the end, if you want to pick out 
his weaknesses, go ahead. But we will never get through if you 
interrupt. 

Mr. Byrne. I think that the opportunity to come before the com- 
mittee is to discuss our problems mutually and arrive at a proper solu- 
tion to what we all see as a problem. Sometimes the approach to the 
problem differs, but I think that that is because we each bring to the 
committee table a different point of view or different experiences. 

Mr. Wrer. You are absolutely correct. I respect your position, and 
I want to commend you for the arguments that you are making, 
although not too persuasivly to me, but you are absolutely correct ; 
this is the way legislation should be enacted. 

Mr. Byrne. Mr. Zelenko, I have some fear and trepidation, but I 
de hope in our written presentation, as I have mentioned before, not 
to belabor the point, that we will document what we feel is the case. 

Mr. ZeLenko. Very well. 

Mr. Byrne. I think you will see it more than in these quasi- 
extemporaneous comments I am making. 

Mr. ZELENKO. Very well. 

Mr. Byrne. We are similarly opposed to the provisions of your 
bill, Mr. Zelenko, and Mr. Roosevelt’s bill, which would extend the 
time for filing of claims under the act. Our position is that the 1-year 
statute of limitations, if we may label it as such 

Mr. Zevenxo. I don’t think my bill encompasses that. 

Mr. Byrne. I was under the impression that your bill H.R. 10075 
contained a provision which provided for the filing of claims, or in- 
creasing the filing of claims, from 1 year to 2, and, if I am mistaken, 
then I am corrected. But I do know that the bill H.R. 6111 contains 
such a provision, and, so, I will address myself to that particular 
bill, then, exclusively. 

Mr. ZeLenko. That bill does, but mine doesn’t. 

Mr. Byrne. That isthe Roosevelt bill. 

Mr. Wier. I think that he has withdrawn that bill. 

Mr. Byrne. Well, sir, if he has withdrawn that bill, I may not 
comment further. 

Mr. Wier. Allright. We will proceed. 

Mr. Byrne. On this score we would point out that the 1-year statute 
has proved workable; claimants have in no way been prejudiced by 
it. In fact, in an industry such as ours, where the men are not regu- 
larly employed by one employer and where there is a large turnover 
in the industry, it is most beneficial to the employee as well as to the 
employer that a claim be instituted at the earliest possible date so that 
witnesses will be readily available, so that the physical evidence will 
be near at hand. 
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Furthermore, to hold the claim open for 2 years would require the 
employer or his insurance carrier to maintain financial reserves for 
that. period, with all of the additional costs and expenses incident 
thereto. 

So we would again point out that unless there were some compelling 
factors, which in our opinion have not been established to demonstrate 
it, requiring the proposed extension of time for the filing of claims, 
there would appear to be no justification for a change in this provision, 

The next category of bills deals with the increase in maximum 
weekly benefits under the act. I wish to turn now to H.R. 9552, of 
Mr. Roosevelt, and H.R. 9748, of Mr. Zelenko, and H.R. 11714, of 
Mrs. Green. 

We do agree that some adjustment in the maximum benefit should 
be made. Any increase should be based upon a fair and realistic re- 
lationship of the benefit to actual net income enjoyed by the longshore- 
men throughout the Uniied States, since the benefits under the act 
are tax exempt. We are, therefore, opposed to Mr. Roosevelt's bill 
because we fee] that it is not based upon this fair and realistie evalu- 
ation of the wages paid longshoremen. 

With respect to the bills of Mrs. Green and you, Mr. Zelenko, we 
are of the opinion that an increase of 29 percent at this time is high, 
although the amounts proposed come closer to evaluating the present 
need for revision. 

At the present time I am not in a position to state to this commit- 
tee exactly what the amounts should be. Our statisticians are com- 
pleting the necessary factual and statistical data which we believe will 
be helpful to the committee in getting and recommending the proper 
maximum weekly benefit under the act. We intend to submit these 
facts, and our recommendation, in a written statement to be filed with 
the committee, if we are permitted to do so. 

Mr. Zevtenxo. I think the chairman assured you that you would be 
permitted to do so. 

Mr. Byrne. The last measure I would comment on 

Mr. Zetenko. Before you go on to the next one, I would first sug- 
gest that your statistician work overtime because this Congress won't 
be in session more than about 6 weeks, and I think that we are going 
to get some legislation out here, and 1 know that we are all of a mind 
that we are going to try to accomplish something this session, and we 
don’t want to lose out merely by passage of time rather than by merit. 

Mr. Byrne. Mr. Zelenko, I intended to convey to the committee, 
and I convey to you now, the fact that these facts and figures will 
be incorporated in our written statement. 

Mr. Zetenko. Have you any idea about what percentage you feel 
the increase should be? Ours 1s 29 percent. 

Mr. Byrne. I will be very candid with you. I have no idea at this 
time because I am not familiar with the statistics and with the figures 
so that I could give you a fair evaluation. So to take off-the-cuff 
position, I think, would be unfair both to you and to the employers 
whom I represent. 

Mr. ZeLtenko. But you say you agree in principle, but the figures 
you are indisagreement with. 

Mr. Byrne. Depending, sir, upon the final evaluation which we 
will arrive at when we have had a chance to analyze and compile the 
figures. 
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Mr. ZeLtenKo. But, in principle, you agree there should be some 
increase / 

Mr. Byrne. We do agree that there should be an increase at this 
time. 

Mr. Zetenko. All right. 

Mr. Byrne. The last measure I would comment on is that dealing 
with administrative costs. I refer to Mr. Kearns’ bill, H.R. 7496. 

sriefly, this bill would provide that the cost of administering the act 
would be borne on a pro rata basis by insurance carriers or self- 
insurers. AS a practical matter, though, we must realize that our 
industry will directly bear the cost of any such assessment. 

We see no reason why our industry should pay such costs while 
other industries similarly subject to other Federal laws and regula- 
tious do not. We cannot understand why the administration of this 
act is so different from or is so unique as to require the industry to 
bear the costs of its administration. We are now subject to regulation 
by the Federal Maritime Board, the U.S. Coast Guard, the new Safety 
Section of the Department of Labor, Bureau of Labor Standards, and 
yet we are not assessed for the expenses of the agencies in the adminis- 
tration of the act. These expenses are defrayed out of general revenue. 
In fact, Mr. Kearns’ bill specifically exempts the cost of the safety 
legislation from the assessment. 

Another reason for opposing this measure is that it would increase 
our compensation costs, which, Mr. Zelenko, I am sure you know, in 
New York are exceedingly high. As a matter of fact, it is our second 
highest operating expense. 

In concluding comment on Mr. Kearns’ bill, I would call your atten- 
tion to the serious plight of American industry, including the American 
merchant marine, both at home and abroad. We have been forced to 
price ourselves out of world markets because of our high operating 
and overhead costs, one of which is the cost of cargo handling. 

Mr. ZELENKO. I have to stop you there. I am on the Merchant 
Marine Committee, and that argument leaves me cold. We are helping 
out the industry a great deal, and I am a proponent for helping the 
industry out. And, so, that argument leaves me cold on why this bill 
shouldn’t be enacted. 

I have no particular feeling on this bill. However, may I tell you 
that the best argument advanced against it so far—and I have no 
feeling on the bill—has been that, by having private industry pay for 
the administration of the bill or of the law, it might tend to have 
private industry have something to say with the actual mechanics of 
administration and thereby take away its fairness and impartiality and 
objectivity. 

Mr. Byrne. That may well be, Mr. Zelenko. 

Mr. ZetenKo. I thought that was the best argument I have heard 
against it so far. 

Mr. Byrne. I would like to reiterate what I consider to be the best 
argument, and that is: Why should we be singled out to pay for that ? 

Mr, ZeLENKO. I am on your side most of the time here. 

Mr. Byrne. I think, when the judge rules, you should quit. 

Mr. ZeLenxKo. Your client doesn’t have to worry, I think. 

Mr. Byrne. I think, to further conclude, and I do mean conclude, 
to add another overhead fixed expense in the form of an assessment 
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would further price us and American manufactured goods out of world 
markets. I believe that we can document the loss in trade and the 
loss in maritime interests very simply and very directly. We have 
these facts and figures at hand and we will supply them to you. 

I do believe that an argument can be seriously made that, while 
we are obtaining protection from the Merchant Marine Committee, 
a bill which would, im our opinion, deteriorate from the fine actions 
of that committee is here under consideration, and where Congress, on 
the one hand, is attempting to help us through the periods of prob- 
lems with foreign interests and low costs and the labor factors abro: ad, 
another bill would detract from that. It seems to me that that would 
be drawing at cross-purposes. We are in the middle. 

Mr. Zetenko. Tell me something. Do you represent steamship com- 
panies and flag companies ? 

Mr. Byrne. Yes, sir. 

Mr. ZeteNKo. Do you know whether any of your clients operate 
foreign-flag vessels ? 

Mr. Byrne. The New York Shipping Association, sir, is made up 
of representatives of foreign steamship lines. So the answer to your 
question is “Yes.” Whether there are American interests which own 
that, I don’t know. 

Mr. ZeLenKo. Don’t they create the problem, your own clients, the 
problem you have alluded to, low labor costs and low shipping costs? 

Mr. Byrne. No, sir; I would say that they don’t, because, with 
respect to the labor costs, the high cost of labor is right here. I am 
not familiar and I don’t intend to speak on what the conditions are 
with respect to whether it is low or high labor cost abroad when you 
take it in its proper context. That is, of standard of living and the 
way of life in Europe as against the standard of living and the way 
of life here. 

Mr. ZetENKO. The only reason I brought it to your attention 1s 
when you say that American labor has tended to price itself out of 
the market. 

Mr. Byrne. I have not said that. 

Mr. ZeLtenkxo. You have said cargo handling. That is American 
labor; it has priced the American flag out of the market. That 1s 
what you say, and yet, on the other hand, some of the people | hee rep- 
resent are the very peopie who are helping price it out of the mar- 
ket by undere utting themselves. 

I would say that vou have done a very commendable job trying to 
reconcile two irreconcilable positions. I want to commend you be- 
cause you have put your finger on the problem, and I say you have 
made a very lucid and fine presentation, but I think that you have 
weakened your position, not because of yourself but because some of 
your own clients are those that are creating the problems about which 
they complain down here, because they have two operations. 

I am not saying that it is wrong in a business sense, but I would ap- 
preciate that those who do come down, particularly before the Mer- 
chant Marine Committee, on the one hand representing American-flag 
interests and ask for money, and then come down, on the other hand, 
and want that help eliminated. They are playing it both ways. 

I am quite familiar with the problem, but we shall continue to as- 

sist in the main those under the American flag, and American labor. 
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Mr. Byrne. Well, sir, I am not familiar with your proceedings un- 
der the Merchant Marine Committee, but I will point out that if there 
is this change or this difference of opinion and this moving from cor- 
ner to corner, obviously it should stop. However, I don’t feel, know- 
ing the industry generally as I do, that it is widespread, and I don’t 
know that the industry as a whole should receive a black eye for what 
maybe one or two or three have done. 

Mr. ZeLenKo. I am not trying to give the industry a black eye, and 
Tam not commenting on it by saying it is illegal, which it is not. Nor 
do I say it is a question of subterfuge. I am just saying that that is 
an acknowledged factor in the industry at the present time. 

Mr. Wier. Could we move long, please. 

Mr. Byrne. If I may, I would just like to make one comment to 
what Mr. Zelenko just said. 

Mr. ZetenKko. You don’t have to answer me. I just made a gen- 
eral comment. 

Mr. Byrne. I would like to, because I think that these are ques- 
tions Which, if you ask, you should be entitled to answers. 

Mr. Zecenko. I make a statement. 

Mr. Byrne. Commenting on your statement, sir, I don’t believe that 
that factor in any way detracts from this particular proposition, 
which is that an increased expense which does not have any basis in 
Federal legislation generally should not now be made at a time when 
most American interests are in need of this help. 

Mr. Zetenxo. I agree with you, and it is understood that I have 
not in any way impugned the motives or the integrity of your clients, 
but I have merely stated what is a fact and what is known. The 
only thing I have objected to is the fact that they ask for help in 
both directions, and it is impossible to get it. They are categorically 
opposed there, on interests. Are we clear on that subject / 

Mr. Byrne. We certainly are, and we hope that we get the help we 
are asking here from this committee. 

Mr. ZeELENKO. We want to help everybody. 

Mr, Byrne. Mr. Chairman and gentlemen, I wish to thank you for 
this opportunity to come before you and submit the comments of our 
association on these bills. r Was going to ask at this point that 
we be given permission to submit a formal written statement cover- 
ing all of these matters or any other provisions, within 10 days of the 
closing of the hearings. 

Mr. Wier. Now, wait a minute. My colleague over on the end may 
havea quest ion. 

Mr. O'Hara. The statute of limitations presently in existence re- 
lates to the time when an injury occurs, the time when a claim may 
be filed after the time of injury. 

Mr. Byrne. That is correct. 

Mr, O'Hara. There is no provision made for an injury where the 
disability is deferred and where the disability is not immediately 
apparent under present law 4 

Mr. Byrne. Could you refer to something there? That would be 

ny understanding. 

‘Mr. O'Hara. Under the Federal Employees Compensation Act it 
specifically takes care of a situation where the disability is not appar- 
ent until some time after the injury. Would you object to such a 
provision ¢ 
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Mr. Byrne. Well, sir, before 1 would care to comment, | am wonder- 
ing if you could give me an example of what you have in mind, 

Mr. O'Hara. W ell, radiation injuries are one thing, for example. 

Mr. Byrne. On radiation I believe there are 14 or 16 States— 
and Mr. Zelenko might correct me, and he problably knows this better 
than I—which are now studying this very problem of radiation. I 
believe, however, that no position or report has been forthcoming on 
it. However, 1 would feel in radiation, for instance, since it is a 
specialized problem, that there would be no problem why a special 
provision couldn't be made to take care of special circumstances. 

Mr. O'Hara. Let me ask you one other thing. 

You mentioned payment of expenses as being a precedent under 
Federal law. Do you happen to know offhand if any State com- 
pensation acts provide for payment of expenses by the self-insured 
and the insurers / 

Mr. Byrne. You mean for the administration of the act? I be- 
lieve our own statute in New York so provides. 

Mr. O'Hara. You speak of rising costs in connection with the 
payment of better benefits. This is a cost that wouldn't affect the 
American shipping industry adversely since it would apply to all 
those loading cargoes at American ports, 

Mr. Byrne. In the context in which I was speaking, I was talking 
about the maritime industry generally, which is the industry covered 
by the act. The employees under the act are the employees of em- 
ployers whose employments are covered under the Longshoremen’s 
and Harbor Workers’ Act. So it would be the maritime industry. 
It would be the stevedore, more likely, more particularly. 

Mr. O'Hara. But it wouldn't affect the competitive position of 
American shipping interests as opposed to foreign-flag shipping 
interests. 

Mr. Byrne. In the cargo handling section alone, no, sir, because 
the foreign ship, naturs ally, which comes into our port pays the same 
stevedoring costs. But remember it is the aggregate of expense 
upon expense, and where do you stop? It is that which finally puts 
you in a position where you are no longer competitive. But, you see, 
under the foreign ship there is a different wage scale and there are 
different provisions. 

Mr. O'Hara. This doesn’t affect the competitive position of the 
foreign ship that way. 

Mr. Byrne. Insofar as the cargo-handling cost in New York 
concerned, let us say, the answer is “No.” 

Mr. O’Hara. Now, with regard to this panel of doctors, has the 
AMA, Mr. Chairman, to your knowledge, taken any position on 
this? 

Mr. Wier. I don’t think so. 

Mrs. Bosonr. They reported they didn’t wish to testify or to file a 
statement. 

Mr. O'Hara. I find that very interesting, Mr. Chairman. I have 
been visited this year by panels of doctors, and you might call them 
a panel, who were telling me that they were bitterly opposed to any 
sort of legislation that ‘would in any way inhibit the individual's 
freedom of choice of his own doctor. They were speaking with 
reference to the Forand bill. I said, well, the Government wouldn't 
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try to tell people which doctor to go to as the employer tells them 
under the Longshoremen’s Act. They said, “Even if the Govern- 
ment should have a panel of doctors, we would object to that.” 

There should be absolute, complete freedom, and it is rather amaz- 
ing to me that the AMA would have no objection to inserting the 
employers of longshoremen between the doctor and the patient. I 
am surprised to find that they are not coming in on this. 

Mr. ZeLenko. May I ask you what other areas, other than cargo 
handling, are involved in these bills? 

Mr. Byrne. Well, sir, you know as well as I do that the number of 
foreign-flag ships which visit the port of New York, for instance, in 
no way represents foreign shipping interests. 

Mr. Zetenko. I am talking about the labor involved. You said, 
insofar as cargo handling is concerned, it is the same for American 
vessels as foreign. 

Mr. Byrne. Who visit our ports. 

Mr. ZeLeENKO. What labor is involved outside of that ¢ 

Mr. Byrne. I don’t think that I mentioned labor at all. What 
I said was that it is an increase in overhead expense which American 
industry must bear. 

Mr. ZeLtenko. Not only American industry, but as Congressman 
O'Hara tried to get from you, competitivewise, it doesn’t put the 
American flag in any worse position than the foreign flag when 
it comes to handling cargo in the New York port. 

Mr. Byrne. I disagree with you, sir. 

Mr. ZeLenko. How does it? 

Mr. Byrne. If we are going to restrict ourselves to just the cargo- 
handling costs in the port of New York on a ton-for-ton basis and 
consider none of the other factors which go into operating costs and 
overhead, then the premise is correct. 

Mr. ZeLenko. What other factors go into these bills ? 

Mr. Byrne. The fact of the matter is that it will be American 
industry generally which will bear the cost of an increased fixed 
operating expense, let us say, out of the port of New York, because 
American goods and American wares will have to bear that additional 
increase, which, of course, is passed off to them. 

Mr. Zevtenko. Well, foreign flags come into every port, do they 
not ? 

Mr. Byrne. They come in, and we are now restricting ourselves to 
the U.S. ports. 

Mr. ZELENKO. Those are the only places we can legislate for. 

Mr. Byrne. If they come in, and if this fixed expense is added to 
all other fixed and operating expenses, the parties paying for that 
will be the American industry which is shipping its materials, and 
it is going to increase the cost of American wares and goods in com- 
petition with the foreign goods. 

Mr. ZeLenKo. You are talking not of the shipping people them- 
selves, but their customers. 

Mr. Byrne. I said of American industry, including the American 
shipping. 

Mr. Zetenxo. Very briefly, I can enlighten you that American in- 
dustry is now foreign industry, and there isn’t one big American 
industry that doesn’t have a plant in a foreign country, and so that 
evens itself up, too. 
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Mr. Byrne. Not quite because then, eventually, it will pass itself 
off tothe public for American goods. 

Mr. ZecenKo. It always does no matter who pays for it. 

Mr. Byrne. That doesn’t make it right, though, and it doesn’t make 
it proper, and it doesn’t supply to a committee the basis for particu- 
lar legislation. It shows no need, and what it does, it seems to me, 
is to set a discriminatory precedent which is uncalled for at this time 
and which should not be done. 

Mr. ZeLenxo. You are talking about profits or more profits or, let 
us say, making a profit for American industry, and we are interested 
in protecting the life and welfare and health of a man who is oc- 
cupied in the most hazardous industry outside of the military in 
the world. 

Mr. Byrne. We agree with you, but in the context of bearing the 
administration of the act, that has no reference at all to the working 
conditions or the method of working conditions. 

Mr. Zetenko. That is a different subject. If it comes down to a 
question of profits of industry and protecting the health of a worker, 
believe me, I am on the latter side at all times. 

Mr. Byrne. And Mr. Daniels’ bill doesn’t get into that area at 
all; I think that we can agree. 

Mr. Wier. I think that can conclude this. 

Mr. Byrne. Thank you very much. 

Mr. Wier. We appreciate your appearance here and your presenta- 
tion. 

(The following letter and statement were submitted by Mr. Byrne :) 

LORENZ, FINN & GIARDINO, 
New York, N.Y., June 9, 1960. 
Hon. Roy W. Wier, 
Chairman, Subcommittee on Safety and Compensation, Committee on Educa- 
tion and Labor, House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN WIER: At the public hearing held in Washington, Wednes- 
day, May 25, 1960, the New York Shipping Association, Inc., presented an 
outline of its views with reference to House bills 6111, 7496, 9817, 9552, 9748, 
10075, and 11714. At that time we were allowed 10 days from the close of the 
hearings in which to file a supplemental written statement, which we present 
herewith. 

H.R. 9317 

We are in complete agreenient that there should be no discrimination of any 
kind against our employees because of their participation in proceedings under 
the act, and we are in accord with the principle of this bill. However, the hear- 
ings failed to show that there is any pattern of discrimination or abuse in this 
area. For example, Mr. William McCauley, Director, Bureau of Employees 
Compensation, testified in part as follows: 

“The Department has no information indicating thet employers * * * are 
engaging in discrimination against employees who participate in proceedings 
under the act. Therefore, although the proscription of such discrimination, 
proposed in H.R. 9317, is based on a laudable principle, we do not believe that 
legislation of this type is necessary.” 

Others similarly stated that there was no need for this legislation, including 
the west-coast representative for labor, Mr. Jeff Kibre. 


H.R. 6111, H.R. 10075 

We are opposed to any change in the method of selecting physicians under 
section 7 of the act. The present provisions have worked to the best advantage 
of both employees and employers. It is significant that no testimony disputed 
this fact. 
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The diagnosis and treatment of our injured employees, as well as their early 
rehabilitation, require highly specialized medical attention. Employees should 
be treated by doctors who are competent to administer this specialized atten- 
tion. 

While the right to select a physician, either of one’s own choice or from a 
panel, may have great personal appeal, nevertheless, when analyzed realisti- 
cally, it is neither practical nor in the best interests of injured workers. An 
employee rarely would be able to judge, from his own experience, the special 
competence of even his own family physician to treat his injury—let alone that 
of a doctor whose name appears on a list furnished to him. This problem is 
realistic. We would call the subcommittee’s attention to the remarks of Harry 
A. Nelson, former director, Workmen's Compensation Industrial Commission of 
Wisconsin. In commenting on the panel system created under law in that State 
he reported: 

“Initially the maximum number of physicians required on the panel was 
three, except that in the metropolis of Milwaukee the number was fixed at 
five. * * * Under the panel plan (today), out of a total of about 3,800 physi- 
cians in Wisconsin, of whom possibly 400 are not eligible for panel inclusion, 
2.183 physicians are listed on panels. This constitutes 64 percent of the total 
number of 5,200 members of the State medical society. In Milwaukee, most 
employees have a primary choice from a total of 568 out of 1,200 of the total 
number of physicians practicing in Milwaukee.” ’ 

At present, however, there is no such problem. The injured workman is 
assured of being referred promptly to a properly qualified and experienced 
physician. 

The most important objective here is the prompt and effective rehabilitation 
of an injured employee, in order to enable him to return to gainful employment. 
This objective is being accomplished under the present system. None of the 
testimony at the hearings indicated that either of these bills would improve 
the situation. Accordingly we submit that any change at this time would render 
a genuine disservice both to our employees and our industry. 

One major contention urged by some witnesses to justify a change is that 
employees are inconvenienced and put to expense in traveling between their 
homes and a doctor's office for followup treatments. Even assuming that this 
claim is factually correct, it still does not provide any basis for changing a law 
Which has proved workable. However, the claim is unfounded. We assure 
the committee that our employees are reimbursed for all such travel expense. 
Furthermore, every effort is made to send them to a competent doctor in a 
convenient location. 

With respect to the extension of time for filing compensation claims (H.R. 
6111), the record fails to establish any need to change the 1-year limitation. 
We do agree with Congressman O'Hara, however, that the present law could 
be amended at an appropriate time to provide exceptions which would apply 
to special problems created by disabilities which are not immediately apparent. 
H.R. 9552, H.R. 9748, H.R. 11714 

We stated during the hearing that we opposed H.R. 9552 on the grounds 
that its provisions were not based on a fair and realistic evaluation of long- 
shoremen’s earnings and upon a realization that the benefits under the act 
are tax free. A maximum weekly benefit of $121 implies average weekly earn- 
ings for longshoremen of $181.50. Such a figure is almost twice the average 
gross weekly earnings of our employees in this port for the fiscal year October 
1, 1959, to September 30, 1960. 

The provisions of H.R. 9748 and H.R. 11714 also are high although they 
obviously are closer to prevailing conditions. 

In any consideration of earnings, we are necessarily guided by the pertinent 
clauses of our current labor contract with longshoremen, which covers the 3- 
year period October 1, 1959, to September 30, 1962. Under this contract, our 
employees will enjoy the highest average weekly earnings in the country. 
Furthermore the agreement also provides for annual increases, which also must 
be considered. 

All of the above factors have been weighed by our statisticians in prepar- 
ing the information we are submitting. They advise that, on the basis of the 
average hours worked, including overtime, during the 4-year period from 





1“AMA Archives of Industrial Health,” vol. 12, p. 427 (1955). 
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October 1, 1955, to September 30, 1959, the following would be the average 
weekly earnings of all longshoremen in the port of Greater New York for the 


current agreement: 
Average 


Year gross-earnings 
ES ae oe ae pee > ae Se Ode eT, Se PO ce $M. O7 per week. 
I rR Se TE a a i i si a aie 95.67 per week. 
a i se ts eta bonih mca 97.26 per week. 


29 


If the optimum principle of 6624 percent of earnings referred to at the hear- 
ings were to be applied to determine Maximum weekly benefits, then, even on 
the basis of the above figures, the maximum would be— 

Marimum 


Year benefit 
i iit scampaicaadigahnts ayasies ss seria on as cnndulectad st Ms Oe 
0, GS hagg Sy ie oe On OS ee ee eds nsintathic kasisabenchice tplewlca “EC OO 
Ie ne nO ee hsb ca tea ate wen Sandee geebe 64. S4 


The mean maximum benefit for this period would be $63.78. 

While these amounts accurately represent average weekly gross earnings. 
they are not actual “lost wages.” Rather the actual “lost wages,” which reflect 
earnings after taxes, are— 








| | Federal 

Average Average income Actual lost 6624 percent 

Year gross exemp- and social wages of lost 

earnings tions! | security wages 

taxes with- 
held 

1959-60 _ _. meee si : . $94. 07 4 $10. 72 $83. 35 $55. 57 
1960-61 anaes Siemens és 95. 67 4 10. 77 84. 90 56. 60 
1961-2 ‘ ‘ ; 97. 26 4 11.12 SH. 14 57. 43 





1 The nunber of exemptions used is based on the‘* Current Population Report No. 96" of the U.S. Depart 
ment of Commerce which shows that the average family is now estimated at 3.66 perso. s. 


This analysis is based upon actual average earnings of longshoremen in the 
largest port, enjoying the highest average weekly earnings. It does not follow, 
nor is it the fact, that in all other ports earnings are as high. Accordingly, 
there is no justification or need for the large increases proposed by these two 
bills. 

We urge, therefore, a close examination of the above data to determine the 
real need for revision at this time. 

H.R. 7496 

We are strongly opposed to this measure which would impose the cost of 
administration of the act upon our industry. For the Federal Government to 
single out the maritime industry and require it to pay for the administration 
of the Longshoremen’s & Harbor Workers’ Compensation Act would be un- 
reasonable, discriminatory, and unfair. We see no reason why this industry 
should pay such a cost, while other industries, subject to Federal laws and 
regulations, do not. 

During the course of our testimony, we referred to the detrimental effect 
this proposed additional cost would have on the competitive status of American 
manufactured goods in foreign markets. We stated that any increase in the 
already high operating costs here in the United States would cause American 
manufacturers and wares to be further priced out of world markets in favor 
of European goods. 

A graphic illustration of this national problem may be found in the statistical 
reports issued by the U.S. Department of Commerce, and the “International 
Trade Statistics” released by the United Nations. They show, for example, 
that of the total imports in five countries in Central and South America,’ the 
importation of American goods dropped from 67.1 percent in 1947 to 56.1 per- 
cent in 1956. 


2 These countries are Chile, Colombia, Ecuador, Peru, and Venezuela. 
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We submit that the provisions of this bill, which will increase the price of 
American merchandise abroad, are not in the best interests of our national 
economy. 

Concerning those proposals which would amend sections 6(a) and 9(e) of 
the act and which would repeal section 14(m), there is no valid reason or 
substantiation set forth in the record for the enactment of such legislation. 

We wish to thank the subcommittee for permitting us to supplement our oral 
comments. We are confident that the factual material presented will be given 
careful consideration in the deliberations and recommendations on these impor- 
tant matters. 

Respectfully yours, 
NEW YORK SHIPPING ASSOCIATION, INC., 
By Joserpu A. BYRNE. 


STATEMENT ON BEHALF OF NEW YORK SHIPPING ASSOCIATION, INC. 


Mr. Chairman, members of the committee, my name is Joseph Byrne. I am 
with Lorenz, Finn & Giardino, attorneys for hte New York Shipping Association. 

I appear before you today on behalf of the chairman of the association, Mr. 
Alexander P. Chopin, and its membership of more than 150 American and 
foreign-flag steamship lines, contract stevedores, terminal operators and other 
employers of waterfront labor in the port of greater New York and vicinity. 

These employers employ more than 27,000 longshoremen who come, at some- 
time during their employments, within the provisions of the Longshoremen’s 
and Harbor Workers Compensation Act, amendments to which are under con- 
sideration here. Our industry is vitally concerned with any legislation which 
would affect the welfare, medical care, or treatment of our employees under 
the act. 

The first and most important reason for this concern is the human factor. 
Since we are primarily a service industry, our employees are our most impor- 
taunt investment. The position we take on these important matters will have 
a lasting impact on sound labor relations and sound business. 

We will discuss today four groups of bills which would amend the act. The 
first measure we would like to comment on is Mr. Daniel's bill, H.R. 9317. 

At the outset, we wish to express our complete accord with the proposition 
contained in that bill. It would make it unlawful for an employer to discrimi- 
nate against an employee because of his participation in proceedings under the 
act. Certainly, any pattern of employee discrimination in this area would 
demand immediate corrective measures. 

We would point out, however, that we know of no case in our port where 
there has been any discrimination by any of our employers against an employee 
for his participation in a workmen's compensation proceeding. If was also 
reassuring to note that the west-coast representative of longshore labor, Mr. 
Kibre, similarly advised you last week that he was not aware of any such 
problem on the west coast. Thus, we seem to have here a situation without 
any pattern of discrimination or abuse. 

Possibly there may be some instances of improper action. But if this be a 
question of preventing a few isolated instances, and not a pattern, of discrimi- 
natory practices, there may be no real need for legislation at this time. No 
case has been made out for it. Is it desirable to pass legislation which serves 
no real purpose or meets no need even though all agree that the principle is 
sound? : 

I would now like to turn to the second group of bills which deals with choice 
of physicians and extension of the time for filing claims—H.R. 6111, introduced 
by Mr. Roosevelt, and Mr. Zelenko’s bill, H.R. 10075. 

With respect to the choice of physicians provis’ons, these would deny to 
the employer the privilege, which he has had since the earliest days of the act, 
to obtain in the first instance the finest medical care available for his injured 
elmployees., As it now stands, the act provides that the employer, “shall furnish 
such medical, surgical and ther attendance or treatment, nurse, hospital service, 
medicine, * * * for such period as the nature of the injury or the process of 
recovery may require.” 

It also permits the employee to obtain his own medical treatment in the event 
that an employer fails to provide it or if the employee is not being adequately 
cared for. 
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Our primary reason for opposing a change in these provisions is that they 
successfully have withstood the grueling and practical test of time. ‘The present 
method of providing care to an injured employee has worked and has worked 
well. No one can make a serious claim that the employee does not receive proper 
and adequate treatment under the act. 

At present, our employees have available immediate expert medical care from 
the time of their injury. This, in turn, results in early rehabilitation. The em- 
ployer—who must, in any event, pay for such care—has the responsibility and 
assurance that his employee is in fact receiving this proper care. To change this 
provision would, in our opinion, be a disservice both to our employees and to 
our industry. 

The proponents of these bills argue that it would be better if the employee 
had the choice of physician because then he would be more likely to be satisfied 
With his medical care. However, even today, under the act, if there is any doubt 
that he is receiving proper care, he may obtain an “impartial” opinion, at the 
employer's expense. 

It would appear, therefore, that no valid reason exists for changing a pro- 
vision which has weathered the test of time. It has proved to be workable and 
satisfactory. We urge that it not be disturbed. 

We are similarly opposed to the provisions of these bills which would extend 
the time for the filing of claims from 1 year to 2 years after an injury. On 
this score, we would point out that the 1-year statute has proved workable. 
Claimants have in no way been prejudiced by it. In fact, in an industry such as 
ours, where the men are not regularly employed by one employer, and where 
there is a huge turnover in the working force, it is most beneficial to an em- 
ployee—as well as to the employer—that a claim be instituted at the earliest 
possible date so that witnesses may be readily available and the physical evidence 
at hand. Furthermore, to hold a possible claim open for 2 years would require 
the employer or his insurance carrier to maintain financial reserves for that 
period, with all the additional costs and expenses incident thereto. Unless there 
were compelling factors—which have not been established or demonstrated— 
requiring the proposed extension of time for the filing of claims, there would 
appear to be no justification for a change in this provision. 

The next category of bills deals with the increase in the maximum weekly 
benefits under the act. I wish to turn now to H.R. 9552 of Mr. Roosevelt, H.R. 
9748 of Mr. Zelenko, and H.R. 11714 of Mrs. Green. 

We do agree that some adjustment in the maximum benefit should be made. 
But any increase should be based upon a fair and realistic relationship of the 
benefit to actual net income enjoyed by longshoremen throughout the United 
States, since these benefits are tax free. 

We are opposed to Mr. Roosevelt’s bill because we feel that it is not based 
upon this fair and realistic evaluation of the wages paid longshoremen. 

With respect to the bills of Mrs. Green and Mr. Zelenko, we are of the opinion 
than an increase of 29 percent is high although the amounts proposed come closer 
to evaluating the present need for revision. 

At the present time I am not in a position to state to this committee exactly 
what that figure should be. Our statisticians are compleing the necessary factual 
and statistical data which we believe will be helpful to this committee in deter- 
mining and recommending the proper maximum weekly benefit under the act. 
We intend to submit these facts and our recommendation in a written statement 
to be filed with the committee. 

The last measure I would comment on is that dealing with administrative 
costs. I refer to Mr. Kearns’ bill H.R. 7496. Briefly, this bill would provide 
that the costs of administering the act would be borne on a pro rata basis by 
insurance carriers and self-insurers. As a practical matter, though, we must 
recognize that this cost would be passed on directly to our industry. 

We see no reason why our industry should pay such administrative costs while 
other industries, subject to Federal laws and regulations, do not. We cannot 
understand why the administration of this act is so different and so unique as to 
require industry to bear its cost. We are now subject to regulation by the Fed- 
eral Maritime Board, the U.S. Coast Guard, and the new Safety Section of the 
Bureau of Labor Standards, Department of Labor. Yet we are not assessed 
for their expenses. They are refrayed out of the general revenue. In fact, it 
is interesting to note that the bill specifically exempts the cost of the new Safety 
Section from the proposed assessment. 

Another reason for opposing the measure is that it would increase compensation 
costs which, even now, represent our second highest operating cost. 
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In concluding comment on the Kearns bill, gentlemen, I would call your atten- 
tion to the serious plight of American industry, including the American merchant 
marine, both at home and abroad. American-manufactured goods, which are 
loaded aboard our vessels and must be transported abroad, have been forced out 
of world markets. We. and American-manufactured goods, face ever-increasing 
competition from foreign interests. To add still another overhead expense, in 
the tgs of an assessment to cover the costs of administering this act, would 
furi ‘price both the American merchant marine and certain American manu- 
factures and wares out of foreign markets. 

For the Federal Government to single out the maritime industry and require it 
to pay for the administration of the Longshoremen & Harbor Workers Act would, 
it seems to us, be unreasonable, discriminatory, and unfair in the light of all 
the circumstances. We accordingly urge this committee to view this bill with 
disfavor. 

I wish to thank you gentlemen, for this opportunity to come before you and 
submit the comments of our association on these bills. I renew the request made 
by Mr. Chopin last Friday, May 20, that we be given permission to submit a formal 
written statement Covering these matters, and any other provisions that I may not 
have touched on today, within 10 days of the closing of the hearings. I thank you. 

Mr. Wier. The next witness is Mr. ¢ ‘onnolly. 

The next witness is Mr, Connolly. 

Mr. Zevenxo. If you felt in any way that I bore down on you or 
in any Way derogated or made you fee] uncomfortable, Pp lease excuse 
it. I was jus st acting in the way that I usually do to try to find out 
what it is that you are urging, and I appreciate your opinion, and I 
want to commend you for your statement here. 

Mr. Byrne. [believe that is your job, sir. 

Mr. Zecenko. We are not in an equal position here, and sometimes 
Tam not mindful of that. 

Mr. Wier. Mr. Connolly, we are very pleased to have you here this 
morning, and if you will identify yourself to the reporter, your name 
and your position and your home address, and proceed with your 
presentation, we will appreciate it. 


STATEMENT OF PATRICK J. CONNOLLY, EXECUTIVE VICE PRESI- 
DENT, INTERNATIONAL LONGSHOREMEN’S ASSOCIATION, AFL- 
C10 


Conno.tty. My name is Patrick J. Connolly. I am executive 
vice president of the International Longshoremen’s Association, 
affiliated with the AFL-CIO. My address is 265 West Lith Street, 
New York City. The ILA appreciates this opportunity to testify on 
the several bills amending the Longshoremen’s and Harbor Workers’ 
Compensation Act. 

Approximately 600,000 workers are covered by the Loneshoremen’s 
Act. Principally, these consist of longshoremen, clerks, checkers, 
ship servicemen, ship repairmen, and harbor workers, excluding sea- 
men. The act also covers private employment in the District of 
Columbia and employees of U.S. contractors outside continental 
United States. 

As the representative of close to 15,000 workers employed in all ports 
from Portland, Maine, on the Atlantic coast to Brownsville, Tex.. on 
the Gulf of Mexico, including the Great Lakes, we have cont:nuously 
sought to keep this act in line with changing conditions, and have now 
become alarmed. Improvements in medical care and benetit features 
of the act are long overdue. 
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The Longshoremen’s and Harbor Workers’ Compensation Act lags 
far behind other comparable legislation, such as the Federal Em- 
ployees’ Compensation Act and many State workmen’s compensation 
laws. The basic premise of Congress when this act was originally 
enacted in 1927, of providing an injured longshoreman with 6624 
percent of his earnings when injured, is no longer realistic. 

At the outset I would like to deal with the bills relating to the 
medical services and supplies section of the act. 

Choice of medical care: There are three bills pending before the 
committee on this subject; namely, H.R. 984, H.R. 6111, and FLR. 
10075. It is my understanding that Representative Roosevelt has 
asked that H.R. 934 be disregarded. The two bills to be considered 
are commendable efforts to bring about more etiective medical care to 
workers injured on the job. 

Section 7 of the act now provides that the employer or his insurance 
carrier has the right to select a doctor for the purpose of treating an 
injured worker. ‘This provision has caused more dissatisfaction. 

The proposal before the committee extends to injured workers the 
right to choose an attending physician from a panel of a reasonable 
number of competent, suit able, and impartial physicians to be named 
by the employer. This new provision is identical with that which is 
now provided in Wisconsin. 

There is, in our opinion, real justification for such a change. One 
of the most significant reasons is that such a procedure will assure 
greater confidence on the part of the injured person in the doctor who 
istotreat him. This makes for a better doctor-patient relationship. 

Another reason is the inconvenience caused the injured worker when 
required to travel in some cases from 15 to 20 miles to the doctor se- 
lected by the employer to attend him. For example, in the port cf 
New York an employee may live in the Bronx and be employed in 
Brooklyn. If the employee is injured on the job, his employer in most 
eases would choose a local doctor who, in turn, would confine the 
patient to a local hospital which may be 20 miles or more away from 
his home. This would not only cause inconvenience for his family 
who have to travel a long distance each day to visit him but also the 
travel time required of the injured worker after his release from the 
hospital. 

There is no area in which the medical profession, as well as labor, 
has more legitimate cause to be concerned about this problem as a 
factor affecting the quality of medical care and the best interests of 
the patient. Nowhere else is some freedom of choice, subject to the 
surveillance of competent, impartial authority, more necessary to the 
assurance of proper consideration for the needs of the patient, or the 
absence of that element more charged with potential danger to the 
patient and to the standards of medical practice. 

Spokesmen for the medical profession have often expressed a most 
devout attachment to the principle of free choice as grounds for their 
opposition to measures and programs, both public and private, which 
have sought the expansion of health services for a wider section of the 
populace. Yet in no area has this principle been more flagrantly and 
violently abused, with worse effects upon the quality of medical prac- 
tice and care, than in the workmen’s compensation field. 
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In the American Medical Association bulletin entitled “Medical Re- 
lations in Workmen’s Compensation” the AMA report recommends in 
almost identical language the services and supplies be furnished, us 
does H.R. 6111 and H.R. 10075 for workers injured on the job. 

On this same point, the American College of Surgeons says that to 
assist the compensation agency in the performance of these duties, 
panels of impartial medically qualified experts should be establishea 
in the compensation system. These panels should be utilized in the 
performance and supervision of medical care, review, and examina- 
tion of all seriously injured cases, the establishment of standards for 
the provision of medical rehabilitation services, and the determination 
of casual relationships of injury or disease. 

We sincerely believe that the proposal contained in H.R. 10075, the 
Zelenko bill, if enacted, will do much to eliminate the criticism today 
of the role of the doctor in workmen's compensation. 

Disability benefits: Improvements in the benefit features of the 
act are long overdue. When the act was first passed in 1927 it pro- 
vided the average disabled longshoreman with benefits equal to two- 
thirds of his weekly earnings. ‘Today under the act the overwhelm- 
ing majority of longshoremen are receiving less than their proper 
benefit under the present $54 ceiling. 

Three bills have been introduced which amend sections 6, 9 and 
i4(m) of the Longshoremen’s Act, namely, H.R. 9552, H.R. 9748, 
and H.R. 11714. 

H.R. 9552: This proposal decreases the number of days from 28 
to 21 before disability benefits are allowed for the first 3 days; in- 
‘reases the maximum indemnity benefit from $54 to $121; increases 
the minimum from $18 to $26; and increases maximum death bene- 
fits from $54 to$121. 

H.R. 9748 and H.R. 11714: Both bills are identical. The pro- 
posed legislation decreases the number of days from 28 to 14 before 
disability benefits are allowed for the first 3 days; increases the maxt- 
mum indemnity benefit from $54 to S70; increases the minimum 
from $18 to $22 and increases maximum death benefits from $54 to 
S70. 

The ILA has endorsed the Zelenko bill, H.R. 9748, which pro- 
vides for a $22 minimum and a $70 maximum benefit. We believe that 
this proposal is a solid step in the right direction. Such a rate is 
more than justified if we consider the original intent of the act in 
relation to current wage levels and benefit standards embodied in 
the Federal Employees Compensation Act. As a matter of fact, we 
find a weekly benefit of more than $70 is warranted. 

Since 1955 wages in general have increased substantially for long- 
shoremen covered under the act. For example, in 1955 the basic rate 
was $2.48 per hour compared to $2.93 per hour today for day rate. 
The basic night rate during the same period has increased from 
33.72 to 34.391, per hour. 

The average weekly wage, according to the New York Shipping 
Association, 1s $105 a week. This is actual average earnings and it 
should be noted that the earnings of casual workers are included, 
which of course tends to pull down the average. 

As stated before, H.R. 9748, Zelenko, and H.R. 11714, Mrs. Green, 
increase the maximum benefit amount to $70. This means that all 
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persons receiving more than $105 a week will be provided wage loss 
benefits than the two-thirds principle intended in the law. If we are 
to provide the great majority of the workers injured on the job bene- 
fits in accordance with the principle enunciated in the law today, it 
will be necessary to increase the maximum benefit amount from $54 
to at least $70 per week. 

This does not mean that every person injured on the job will re- 
ceive $70 a week. In fact, only those who receive over $81 a week 
shall receive any benefit increase. Those receiving more than $105 a 
week will still draw benefits of less than two-thirds of their average 
weekly earnings. It should be noted that thousands of longshoremen 
do earn an average of much more than $105 a week. 

The maximum allowable in the State of Alaska is $100 a week; 
the State of Arizona, $150 a week; the Province of Ontario, $72.11 a 
week, This past session of the Legislature of California increased 
its maximum benefits to $65 a week. 

For Federal employees the U.S. Congress has provided as follows: 

Except as otherwise authorized under section 42, the money rate of compen- 
sation for disability shall not be more than $525 a month. 

In the present law the minimum level is set at $18 per week. The 
Zelenko bill, H.R. 9748, provides for $22 a week. This would be in 
line with the increase in the maximum benefit. 

Other bills pending before the committee are H.R. 9317, Daniels. 
This proposal makes it unlawful for an employer to discriminate 
against an employee who attempts to seek his remedy under the Long- 
shoremen’s and Harbor Workers’ Compensation Act. 

We endorse this proposal and believe it has a lot of merit. This 
legislation is very much needed. 

H.R. 7496, Kearns, provides for the payment of expenses of the 
administration of the workmen’s compensation provisions of the 
Longshoremen’s and Harbor Workers’ Compensation Act by assess- 
ments against the insurance carriers and self-insurers. 

We find no necessity to either support or oppose this legislation. 

This concludes the statement of the International Longshoremen’s 
Association. 

We urge prompt and favorable action on the amendments designed 
to give injured workers a reasonable degree of choice in selecting doc- 
tors. We likewise urge favorable action on the Zelenko bill to increase 
the ceiling on benefits so as to permit workers under the act to obtain 
more equitable benefits in relation to their earnings. 

Mr. ZetenKo. I have only one question. 

Do you feel that H.R. 10075 and Mrs. Green’s bill of the same 
nature, in relation to Mr. Roosevelt’s bill, will provide adequate com- 
pensation and meet the needs of most of the longshoremen, that is 
the greatest number? You see, the Roosevelt bill has a higher maxi- 
mum and a higher minimum, and what I and Mrs. Green have tried 
to do is approach this thing realistically to take care of the largest 
number of the earning group of longshoremen. 

Do you feel that Mrs. Green’s bill and mine do that to a greater 
extent than Mr. Roosevelt’s, and which, of course, would take in the 
top earner in the field ? 

Mr. Connotiy. We feel that you are approaching the subject more 
realistically, Congressman Zelenko. We believe if we came in here 
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and said $121, this legislation would get nowhere. This 1s over 100 
percent increase over the present rate. This is not practicable. We 
feel that the $70 is a step in the right direction. This will benefit a 
ereater number of our members, and we feel the other legislation 
would have no chance of passage. 

Mr. Zevenwxo. Well, the other legislation takes care of the group 
that is in the highest earning brackets. 

Mr. Connouiy. Yes: and our chief clerks and our superintendents 
and our head foremen and all of that. We are looking at the bulk 
of the men. 

Mr. Zevenxo. Thank you very much. 

Mr. O'Hara. I have no questions, thank you. 

Mr. Wier. I want tothank you, Mr. Connolly. 

“3 Connotiy. T just want to make one comment on the Damels 
bill because I heard the west coast say they don’t have this problem 
and I ore d Mr. Byrne say that he ~~ heard of i 

W ell, as a delegate in New Yo k, i i ef il former delegate before 
I was an International man, t have heard of this many times, There 
are many ways in which they can put pressure on a man if he is filing 
a suit against them. They won't put pressure on the men, but they 
might put pressure on the men working with lim, who are witnesses, 
as to the accident. They get the pressure more than the man gets. I 
think that this Daniels bill corrects that. 

It is common knowledge on the waterfront of New York that, with 
certain contractors and certain companies, they will put pressure on 
people. 

Mr. ZeLenko. It is not widespread, but it does exist, you say / 

Mr. Connoiiy. It does exist, yes. 

Mr. Wier. We want to thank you, Mr. Connoliy, for your very fine 
statement. 

Now, before we adjourn, there are some statements here that I 
would like to have put in the record. One of them here is one that J 
have just given each one of you, a supplemental report on the figures 
he has been able to « ompile. Mr. Kibre asks that it be introduced. 

I have the Shipbuild ders Couneil of America, over the signature of 
Mr. E. M. Hood, vice president, and he requests the statements be 
made available to the members of the subcommittee and made a part 
of the hearings. 

Then I have another statement here on behalf of the shipbuilding 
and repair industry, by Mr. L. R. Sanford, president of the Ship- 
builders Council of America, the committee on safety and compen- 
sation, bills to increase benefits and so forth, which he wishes to have 
entered in the record. 

Then we have a statement filed by the American Mutual Insurance 
Alliance, on pending proposals to amend the Longshoremen’s and 
Harbor Workers’ Compensation Act, over the signature of Mr. Smith, 
the American Mutual Insurance Alliance. He can’t testify this morn- 
ing. 

Then we have the Maritime Association of the Port of New York, 
over the signature of William F. Giesen, general manager and coun- 
sel, the Maritime Association of the Port of New York, in which he 
encloses a statement. 

That concludes all of them. 
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( The statements referred to are as follows:) 


SUPPLEMENTAL STATEMENT OF JEFF KIBRE, WASHINGTON REPRESEN1 TATIVE, 
INTERNATIONAL LONGSHOREMEN’S & WAREHOUSEMEN’S UNION 


This supplemental statement contains data on average weekly earnings in 
the longshore industry of the west coast for the year 1959. These figures will 
supplement the material set forth in my testimony before the subcommittee on 
May 19, in which I submitted average annual earnings for the year 1958. The 
data set forth herein is for the purpose of adding further evidence to justify a 
maximum weekly disability payment, as proposed in the Roosevelt bill, H.R. 
9552 

The following compilation was made by the Pacific Maritime Association, an 
organization that represents west coast shipowners and stevedore concerns. The 
material was just made available in connection with current wage negotiations. 


Average weekly earnings of registered “A” men, Pacific coast, 1959 








All | Top 25 Middle 450 Bottom 25 
percent percent percent 
ee ee ~| m . — . eee a 
ES ek sce emiioes open $115 $153 $126 $56 
Clerks . _ .. ER ROR TE ee es ae i144 199 149 78 
Walking bosses _ i thcpae sth ike BOE ESS Aaa ms | 197 248 208 130 
| 





It will be noted that the above table covers the three main categories of the 
work force: longshoremen, clerks or checkers, and walking bosses. The third 
classification, walking bosses, comprises men who have certain limited super- 
visory functions, but do not have the right to hire and fire, and therefore are 
included in the collective-bargaining unit. The men covered by this compilation 
constitute the regular registered work force. 

It will be further noted that the table shows a distribution of average weekly 
earnings in terms of the top 25 percent, the middle 50 percent, and the bottom 
25 percent. In addition, the overall average is given for each of the three 
classified groups. 

The average weekly earnings for all three classifications for the year 1959, 
according to the above table, is $152. If the two-thirds principle is applied, a 
ceiling of at least $100 would thus be justified. 

For the top 25 percent, the average weekly earnings for all classifications 
amounted to $200 weekly. If the ceiling were to be based on this group, and 
certainly that would be justified under the theory advanced by former Under 
Secretary of Labor Arthur Larson, the ceiling should be in the neighborhood of 
$133. 

Possibly it could be argued that the average weekly earnings of the middle 50 
percent represents the most adequate and equitable basis for establishing the 
ceiling. The averae weekly earnings for the middle 50 percent is $160. The 
would justify a ceiling in the neighborhood of $106. 


SHIPBUILDERS COUNCIL OF AMERICA, 
New York, N.Y., May 20, 1960. 
To: All members. 
Subject: Longshoremen’s and Harbor Workers’ Compensation Act amending 
legislation. 

GENTLEMEN: We have just received advice from Congressman Roy W. Wier. 
chairman of the House Subcommittee on Safety and Compensation, that hear- 
ings will be held by his committee on Tuesday, May 24, and Wednesday, May 25, 
on House bills now before his committee (copy of Mr. Wier‘s letter attached). 

Last week we were alerted that hearings were to be held on Thursday, May 
19, but you can see from Mr. Wier’s letter the committee ran into trouble in 
securing space to hold the hearings. Nevertheless, we prepared statements cover- 
ing five angles on amendatory legislation, and they were handed to the com- 
mittee last Thursday. 
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With this letter we are forwarding you the five statements, viz: 

(1) H.R. 9552, H.R. 9748, and H.R. 11714: Bills to increase benefits payable 
under the Longshoremen’s and Harbor Workers’ Compensation Act. 

(2) H.R. 9317: A bill to add a new section to the Longshoremen’s and Harbor 
Workers’ Compensation Act to make it unlawful for an employer to discriminate 
against an employee by reason of his participation in proceedings brought under 
the act. 

(3) H.R. 7496: A bill to change the costs of administration of the Longshore- 
men’s and Harbor Workers’ Compensation Act to carriers and self-insurers under 
the act. 

(4) H.R. 934, H.R. 6111, and H.R. 10075: Bills to amend sections 7 and 13 of 
the Longshoremen’s and Harbor Workers’ Compensation Act to give the em- 
ployee a free choice of physician and to increase the statute of limitations from 
1 to 2 years. 

(5) H.R. 8600: A bill to amend sections 7 and 14 of the Longshoremen’s and 
Harbor Workers’ Compensation Act to eliminate double liability of employers 
in certain cases. 

You may wish to file a statement, letter, or telegram with the committee 
setting forth your views. If any document is filed, the council would appreciate 
receiving a copy of same. 

Very truly yours, 
C. C. KNERR, Secretary. 


STATEMENT ON BEHALF OF THE SHIPBUILDING AND SHIP REPAIR INDUSTRY BY 
I.. R. SANFoRD, PRESIDENT, SHIPBUILDERS COUNCIL OF AMERICA 


RILLS TO INCREASE BENEFITS PAYABLE UNDER THE LONGSHOREMEN’S AND HARBOR 
WORKERS’ COMPENSATION ACT 


The Shipbuilders Council of America is the national trade association repre- 
senting the shipbuilding and ship-repair industry of the United States on a 
ational basis. Ship-repairing members of the council are vitally concerned 
with the pending bills H.R. 9552, H.R. 9748, and H.R. 11714 now before the sub- 
committee in view of the fact that employment in this branch of the industry is 
covered by the act which the bills would amend. 

All three pending bills would amend sections 6, 9, and 14 of the Longshore- 
men’s and Harbor Workers’ Compensation Act to increase benefits payable under 
that act. The bills all have the same intent, differing only in degree. 

Presently, paragraph (a) of section 6 of the act provides that compensation 
shail be paid for the first 8 days of disability where loss of time exceeds 28 days. 
H.R. 9552 would reduce this period from 28 days to 21 days. H.R. 9748 and 
H.R. 11714, on the other hand, would cut the loss of time period in half; that 
is, to 14 days from 28. The council contends that such a change would be ill 
advised. The higher the average weekly wage, the greater the potential of 
employees insisting that their disability is such as to cause them to remain away 
from work initially and, where loss of time does result, tends to prolong such 
loss of time. 

Present paragraph (b) of section 6 of the act provides that the maximum 
compensation for disability shall not exceed $54 per week, and for total dis- 
ability the minimum shall not be less than $18 per week, except that, if an em- 
ployee’s average weekly wages are less than $18 per week, he is to receive as 
compensation for disability his average weekly wages. 

H.R. 9552 would increase the maximum compensation for disability from.such 
$54 to $121 per week and raise the minimum from $18 to $26 per week. 

Pending bills H.R. 9748 and H.R. 11714 would increase the maximum from 
$54 to $70 per week and the minimum from $18 to $22. 

In other words, H.R. 9552 would increase the maximum benefits for disability 
by approximately 125 percent, while H.R. 9748 and H.R. 11714 would increase 
the maximum by about 30 percent. 

Present section 9(e) of the act provides that, in computing death benefits, the 
average weekly wages of the deceased are to be considered as having been not 
more than $81 and not less than $27. 

Pending bill H.R. 9552 would amend such section 9(e) so that the average 
weekly wages of the deceased would be considered as having been no more than 
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$181.50 nor less than $389. H.R. 9748 and H.R.11714, on the other hand, would 
raise these figures from $81 to $105 and from $27 to 833. In effect, H.R. 9552 
would increase the maximum death benefits by approximately 121 percent, while 
the other two bills would increase it by approximately 30 percent. 

Section 14(m) of the act presently provides a limit so that the total money 
allowance payable to an employee as compensation shall in no event exceed the 
aggregate sum of $17,280. The limitation does not apply in cases of permanent 
total disability or death, and certain rehabilitation payments are not figured in 
computing the limitation. 

All three of the pending bills would repeal such section 144m). Thus, they 
propose to completely eliminate any statutory maximuin on payments for partial 
disability. 

It is necessary to bear in mind the important distinction between the amount 
of weekly benefit payments and the maximum of tetal liability in any one case. 
In the first instance the bills propose to increase the weekly benefits. In the 
second case, the bills would increase the maximum liability to which the 
employer may be exposed, from $17,280 to an unlimited amount. The aggregate 
effect would be to increase compensation costs by an immeasurable amount. 

Under the present act, the employer assumes, with respect to each employee, a 
definite liability. The proposed bills would create a situation, wherein the 
employer, who provides a job for a maritime worker (or for any worker in the 
District of Columbia) for a single day, would automtically assume a contingent 
liability for an indeterminable sum of money, which could reach into tive or 
even six figures, and which would stand as a lien against all his assets. The 
greatest risk, unfortunately, would be presented by the worker with the greatest 
number of dependents, that is, the worker who is usually in the greatest need 
of a job. Such an employee would be a bad employment risk compared with the 
worker with few or no dependents. On the other hand, where, as now, the 
liability is fixed at a stated maximum, the risk of affording employment is not 
related to the number of persons dependent upon the employvee—the amount of 
the risk is known. 

Section 4 of each of the three bills provides that the amendments made are to 
be effective upon enactment of the legislation. It should be noted that when 
Congress amended sections 9(e) and 14(m) of the compensation act in 1956 
(Pubiic Law 803, S4th Cong., July 26, 1956) it specifically provided that the 
amendments were to be applicable only with respect to injuries and death ocecur- 
ring on or after the date of enactment of the bill. This provision was inserted 
because rights and liabilities, respectively, of empioyees and their private 
employers, are involved. The amendments now being proposed would similarly 
effect changes in compensation rates and the extent of employer's liability and 
must be only prospective in operation. The committee’s attention is directed 
to page 6 of House Report No. 2067, S5th Congress, April 26, 1956, in which sec- 
tion 9 of the 1956 amendments is explained. 

The committee will appreciate it is not easy for employers to take exception 
to proposals which would increase benefits payable to disabled employees or 
their dependents. Benefits of this nature should, of course, be as generous as 
possible. However, the members of the council cannot but view with apprehen- 
sion the impact such increases as are being proposed would have on ship’s repair 
costs. It is evident that all such costs must be taken care of when pricing 
schedules are developed. But even if the bills proposed only a very limited 
increase, the depressed conditions in the ship-repair industry would still compel 
the council to oppose their enactment at this time. 

If the increases proposed were enacted it is inevitable that American ship- 
repair yards and ship Operators would be in a position of still greater cost 
disadvantage with respect to foreign cost competition. Ship-repair-yard employ- 
ment is already at a level below that necessary to provide an adequate base for 
mobilization in time of national emergency. Any increase in the benefit provi- 
sions of the Longshoremen’s and Harbor Workers’ Compensation Act at this 
time would most certainly further curtail shipyard employment with detrimental 
results to the national economy and national security. 

Attached hereto for the information of the committee is a copy of a chart 
recently prepared by the Shipbuilders Council which shows the average number 
of employees in the principal private coastal ship-repair yards of the United 
States over the years 1939 throngh 1959. The chart shows that in mid-1957 the 
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26 major ship-repair yards included by the Shipbuilders Council in the chart 
for Comparative purposes had about 25,000 employees. This is 100 percent more 
than are now employed by these snme yards. The average over the last 6 months 
of 1959 according to the chart has dropped to approximately 12,500. At year’s 
end the chart shows that there were 5,000 fewer employees in these same yards 
than in 1954, when Congress found conditions in the industry to be so critical 
that it felt it necessary to enact the now expired Emergency Ship Repair Act of 
1954. It will be noted also that employment at this time is at the lowest ebb 
since before World War II. The council requests that the chart be made an 
integral part of this statemennt and of the record. 

In a ship-repair yard when an employee is working aboard a vessel or on a 
drydock he is covered by the Longshoremen’s and Harbor Workers’ Compensa- 
tion Act. At all other times, that same employee coties under the compensation 

et of the particular State in which the shipyard is located. This divided juris- 
liction creates an anomalous situation in which two shipyard employees with 
substantially similar injuries could receive compensation on two different bases, 
the one covered by the Federal act, the other by a State act. 

It should be self-evident that there must be uniformity between the Federal 
and State statutes in this field to the greatest degree possible. 

The pending bills, in advocating such a tremendous increase in the rate under 
the Federal compensation law, seem to entirely disregard this obvious need for 
Federal-State consistency. In fact, the bills appear to be designed for the 
express purpose of creating a differential in favor of the Federal over the State 
acts, so as to build up a pressure to force the States to raise their compensation 
levels. 

The combined judgment of the legislatures of the several States should not 
be dismissed lightly. There are many compelling economic reasons why the 
benefit levels adopted by the States should be adhered to, so far as possible, in 
the Federal act. The Shipbuilders Council submits that, in considering the pend- 
ing legislation, the committee must make a comparison of the present act, with 
the amendments proposed in the several bills, and the workmen’s compensation 
acts of the several States, and particularly the maritime States, where conflict 
would arise. 

With this in mind, the Shipbuilders Council directs the attention of the com- 
mittee to some interesting data contained in Bulletin No. 212 of the U.S. Depart- 
ment of Labor, dated December 1959, and titled, “State Workmen’s Compensa- 
tion Laws—A Comparison of Major Provisions With Recommended Standards.” 

Under the section of that pamphlet devoted to the “Ratio of Maximum Weekly 
Benefits to Average Weekly Wages,” it is stated as “The objective’— 

“To provide a maximum weekly benefit rate which will be sufficient to 
allow an injured worker and his dependents to maintain a standard of 
living above the subsistence level. 

“To achieve this objective, the maximum weekly benefit should be equal 
to at least 6624 percent of the State’s average weekly wage.” 

The recommendation is that emphasis is not to be placed on the wages in a 
particular industry, but on average wages in all employments. This objective 
is completely ignored in the pending bills. 

The council has prepared a table (exhibit A, attached hereto) based on the 
benefit figures for the various States as shown in Bulletin No. 212, but restricting 
the data to the 25 States considered to be maritime States. 

It will be noted that the combined average weekly wage in 1958, as reported 
under the State unemployment insurance coverage for these 25 maritime States, 
works out to be $81.12. As the present maximum compensation rate applicable 
to ship repairers covered by the Longshoremen’s and Harbor Workers’ Compensa- 
tion Act is $54, the ratio of maximum temporary total disability benefits for the 
worker to the average weekly wage for the 25 maritime States is almost exactly 
6624 percent, a figure entirely in line with the stated objectives. 

The committee is undoubtedly aware that the shipping industry of the United 
States is in a most critical stage. It is an ailing industry in comparison with 
other enterprises in this country. It faces even increasing competition from 
abroad. Ship repair is a basic part of that maritime industry. 
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If the changes in the compensation act envisioned by the pending bills are 
enacted, it is inevitable that repair costs in this country will be increased, thus 
placing American ship-repair yards and U.S. flag ship operators at an even 
greater disadvantage with respect to foreign competition than at present. 

In view of these conditions, it seems highly inadvisable at this time to impose 
upon an industry, indispensable to national security, such a burdensome increase 
in compensation costs as are proposed in H.R. 9552, H.R. 9748, and H.R. 11714. 


Exuisit A.—Ratio of mavimum weekly benefit for temporary total disability to 
average weekly wages, by State ’—Maritime States 





State 


Alabama 
California 
Connecticut 
Delaware 
Florida__ 
Georgia 
Illinois 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Mississippi 
New Hampshire 
New Jersey 
New York 
North Carolina 
Ohio 
Oregon__- 
Pennsylvania 
Rhode Island 
South Carolina 
Texas - 
Virginia_- 
Washington 





Maximum 
weekly tem- 
porary total 

disability 

benefit for 
single worker 
or for worker 
with depend- 

ents where 
law makes no 
provision for 
dependency 

allowances 


$31. 00 
65. 00 
50. 00 


50.00 | 
42.00 | 
30.00 | 


45. 09 


35. 00 | 
39.00 | 


40.00 


45.00 | 


33. 00 
35. 00 
49.09 
40. 00 
45. 00 
35. 00 


Maximum 
weekly tem- 
porary total 

disability 

benefit for 
worker, wife, 
and 2 depend- 
ent children 
where addi- 
tional com- 
pensation is 
allowed for 
dependents 





$48. 00 


48. 46 





1 Maximum weekly benefits based on worker, wife, and 2 dependent children 
wages of workers covered under State unemployment insurance laws for 1958. 
as of December 1959. 


| 

| 

|Average weekly 
| Wage in 1958 

as reported 

junder the State 

| unemploy- 
ment insur- 

ance coverage 


| 
| 
| 
| 
| 
| 


$70. 99 


| 


| 


| Ratio of maxi- 


mum weekly 
neg ome A 
total disability 
benefits for 
worker, wife, 
and 2 depend- 
ent children 
to average 
weekly wage 


Average wages based on 
Maximum weekly benefits 
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A BILL TO ADD A NEW SECTION TO THE LONGSHOREMEN’S AND HARBOR WORKERS’ 
COMPENSATION ACT TO MAKE IT UNLAWFUL FOR AN EMPLOYER TO DISCRIMINATE 
AGAINST AN EMPLOYEE BY REASON OF HIS PARTICIPATION IN PROCEEDINGS BROUGHT 
UNDER THE ACT 


The Shipbuilders Council of America is a national trade association represent- 
ing practically all the major companies in the shipbuilding and ship-repairing 
industry. Its ship-repair members are covered by the Longshoremen’s and 
Harbor Workers’ Compensation Act and thus have a direct interest in the bill 
H.R. 9317 introduced January 6, 1960, by Representative Daniels, of New Jersey, 
which bill would add a new section to such act to make it unlawful for an em- 
ployer to discriminate against an employee by reason of his participation in 
proceedings brought under the act. 

The section proposed by H.R. 9317 would newly provide that an employer who 
discharges or in any other manner discriminates against an employee as to his 
employment because such employee claims compensation or testifies in con- 
nection with a claim under the act shall be liable to a penalty of not less than 
$100 nor more than $1,000 as may be determined by the deputy commissioner. 
In case the deputy commissioner finds such discrimination against an employee, 
the bill provides that such employee “* * * shall be restored to his employment 
and shall be compensated by employer for any loss of wages arising out of such 
discrimination * * *.” The only safeguard to the employer contemplated in the 
proposed new section is in respect to an injured employee who ceases “* * * to 
be qualified to perform the duties of his employment * * *.” 

The council recognizes, of course, that employees should not be discharged 
or otherwise discriminated against because of their lawful assertion of rights 
made available to them under the workmen’s compensation laws. However, the 
council does seriously question whether in fact such discriminatory practices 
exist in the industry. It doubts that they do, in view of the high degree of 
unionization in the industry. On the other hand, the council does see how the 
bill, if it were enacted, would generate serious problems for the industry where 
none now exists. 

Historically, employment in the ship-repair industry is highly variable. Great 
fluctuations are a normal characteristic of each individual yard. Hence, work 
is frequently not available to an employee who has sustained an injury and on 
recovery therefrom has been medically certified as able to return to work. Such 
an employee would have nothing to lose in making a general allegation of dis- 
crimination in order to avail himself of the proposed provision that he be re- 
stored to his employment regardless of seniority and other questions and com- 
pensated for any loss of wages. 

In view of the foregoing, the Shipbuilders Council of America, on behalf of 
its members, most strongly urges that H.R. 9317 not be approved by the 
committee. 
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A BILL TO CIIANGE THE COSTS OF ADMINISTRATION OF THE LONGSHOREMEN’S AND 


HARBOR WORKERS’ COMPENSATION ACT TO CARRIERS AND SELF-INSURERS UNDER THE 
ACT 


The ship-repair industry of the United States represented by the Shipbuilders 
Council of America is vitally concerned with pending bill H.R. 7496, referred to 
your committee. This bill would amend sections 45 and 47 of the Longshoremen’s 
and Harbor Workers’ Compensation Act so that the expense of administering the 
act would be defrayed by annual assessments against the private insurance car- 
riers and self-insured employers. It provides, in section 45(b), that the assess- 
ment basis shall be “the total money benefits paid by such carriers and self- 
insurers during such fiscal year.” 

The members of the Shipbuilders Council are strongly opposed to the general 
purpose of H.R. 7496. They feel that it would simply add one more unjustified 
item of cost to the already overburdened ship-repair industry. 

While it is difficult to object to the practice in principle, there is firm basis 
for objection in the probability that the administrative agency will fail to 
exercise prudent judgment with respect to its operating expenses where the 
charges are not payable from general revenue. 

For example, in New York, because of an assessment system like that proposed 
in the bill, the workmen’s compensation agency is subject only to routine budget 
control. Asa result, the New York agency has a substantially increased budget 
each biennium. There is not the same control as is exercised with respect to 
agencies dependent on the State’s general revenue funds. 

It is obvious there certainly would be no incentive to economy in the adminis- 
tration of the act by the Department of Labor if H.R. 7496 were enacted. 

The members of the Shipbuilders Council of America most strongly urge that 
this bill not be approved. 


TO AMEND SECTIONS 7 AND 13 OF THE LONGSHOREMEN’S AND HARBOR WORKERS’ COM- 
PENSATION ACT TO GIVE THE EMPLOYEE A FREE CHOICE OF PHYSICIAN AND TO 
INCREASE THE STATUTE OF LIMITATIONS FROM 1 TO 2 YEARS 


The member ship-repair companies of the Shipbuilders Council of America are 
employers covered by the Longshoremen’s and Harbor Workers’ Compensation 
Act and have a direct and vital interest in pending bills H.R. 934, H.R. 6111, and 
H.R. 10075 to amend sections 7 and 13 of that act. 

All three bills, with variations in detail, would amend section 7 of the act to 
provide that an injured employee shall have the right to select his own physician. 

Section 3 of H.R. 934 and section 2 of H.R. 6111 would amend subsection (a) 
of section 13 of the act to increase the statute of limitations to 2 years. The 
present limit is 1] year. H.R. 10075 does not contain any provision to amend the 
statute of limitations. 

The members of the Shipbuilders Council of America are strongly opposed to 
both proposed amendments to the act. 

It is the intent of the bills to retain in the act the obligation of commercial 
insurance carriers and self-insured employers to pay for the medical expenses of 
an employee. However, section 1 of both H.R. 934 and H.R. 6111 would remove 
from the act the obligation of the employer to furnish proper and adequate medi- 
cal care. Instead, it would permit the employee to select his own physician, if 
necessary, and to transfer his care and treatment at will, subject to rules pre- 
scribed by the deputy commissioner. 

Employees undoubtedly would seek the care of family doctors, who are usually 
general practitioners, rather than the services of specialists. There are-many 
ramifications. 

While the bills include provisions for the transfer of an employee from one 
physician to another, the transfer is made subject to approval by the deputy 
commissioner, which would be a time-consuming procedure. The delay, if the 
employee had selected a physician not properly qualified to treat the particular 
condition, could result in increased physical damage and disability, which would 
be contrary to the best interest of both the employee and the employer or carrier. 
Moreover, although the bills provide for the establishment of an approved panel 
of physicians in each workmen’s compensation district, no specific qualifications 
related to the employee’s injury would be established in respect to the doctor 
to be selected by such employee. Many cases would not receive the specialized 
care required unless the employer requested transfer to a physician qualified in a 
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special way. This procedure would necessarily be time consuming. Health is 
timely and decisions cannot be delayed. 

H.R. 10075 uses language which would appear to retain in the act the obliga- 
tion of the employer to furnish medical care, and adds to that obligation a duty 
to furnish “medical rehabilitation services.” Under this bill, an employee would 
select a physician of his choice from a panel of physicians maintained by the 
employer. 

The essential objections to the proposal made in H.R. 10075 are the same as 
those to H.R. 934 and H.R. 6111. 

The members of the council believe that free choice of a physician is a major 
deterrent in rehabilitation programs and efforts. Where an insured employee 
has the privilege of selecting his own physician, whether from a panel or other- 
wise, that physician, with few exceptions, refuses to transfer his “patient” to a 
rehabilitation agency or to a physician specially qualified in rehabilitation work. 
In New York, for example, free choice of physician has thus effectively precluded 
the establishment of proper rehabilitation procedures, either by the State, the 
insurance carriers, or by individual employers. 

Industry, generally, in the United States, is fully aware that prompt and 
proper medical treatment of an injured employee is in the best interest of all 
concerned. “Free choice of physician” is a catch phrase which has a general 
appeal, but, in those State jurisdictions where it is provided by statute there is 
basis in experience for very strong objection thereto. 

The council and its members contend that such an amendment to the act would 
be a step backward. It would almost certainly lead to an increase in the average 
medical expense entailed per case without complementary benefit to the employee. 

The second proposal, contained only in H.R. 9384 and H.R. 6111, would increase 
the l-year statute of limitations now provided in section 13 to 2 years. This 
time extension would be quite objectionable. The 1-year limitation has been 
in the act without change since its enactment in 1927. It is entirely adequate. 

Currently, any injured employee is fully informed by the Bureau of Employees’ 
Compensation of his rights, and is solicited to file claim. In many instances a 
conference is held and the self-insurer or insurance carrier is requested to make 
token payment, thus extending the statute another year. The council feels the 
present 1-year provision works no hardship and should remain undisturbed. 

The Shipbuilders Council of America and its members strongly urge that in 
the light of the foregoing the committee disapprove the pending bills H.R. 934, 
H.R. 6111, and H.R. 10075, and any other proposals of like import which may be 
brought up for consideration. 


TO AMEND SECTIONS 7 AND 14 OF THE LONGSHOREMEN’S AND HARBOR WORKERS’ COM- 
PENSATION ACT TO ELIMINATE DOUBLE LIABILITY OF EMPLOYERS IN CERTAIN CASES 


The Shipbuilders Council of America, on behalf of its member ship-repair em- 
ployers, urges that the committee approve H.R. 8600, which would amend the 
Longshoremen’s and Harbor Workers’ Compensation Act to eliminate double 
liability of employers in certain cases. The bill would add new language in sec- 
tions 7 and 14 of the act for this purpose. 

In some instances, an employee’s expenses for medical treatment may be paid 
pursuant to a contract, agreement, or trust for his benefit but under the terms 
of which the employee is not entitled to payment by the terms of such contract, 
etc., because benefits are payable to him under the compensation act. The first 
section of H.R. 8600 would amend section 7 of the act having to do with medical 
services and supplies, so that, in the event such expenses are so paid under such 
a contract, agreement, or trust, then the employer's liability will be discharged 
to the extent the payments have been ultimately at the cost of the employer. 
In this way a double payment by the employer will be avoided. 

Section 2 of the bill provides a similar amendment to section 14 of the act, 
which section relates to compensation payments rather than medical expenses. 
The amendment would allow a setoff of payments to the employee pursuant to a 
contract, agreement, or trust which in case of compensation act coverage dupli- 
cate compensation payments. 

The proposed bill would not deprive an employee of anything to which he is 
entitled under the act. It merely provides eqjuity where the employer has al- 
ready contributed to the employee's medical expenses or otherwise provided 
payments to a covered employee, but by a method outside the act. It would 
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leave an employer free to participate in medical and wage-continuation plans and 
agreements for the benefit of his employees without the chance that by so doing 
he will be subject to additional or double liability in case of compensation act 
coverage. 

The Shipbuilders Council of America strongly endorses the pending bill H.R. 
S600 and requests its favorable consideration by the committee. 


STATEMENT BY AMERICAN MUTUAL INSURANCE ALLIANCE 


The American Mutual Insurance Alliance is a trade association located at 20 
North Wacker Drive, Chicago 6, Ill., with a membership of approximately 115 
mutual fire and casualty companies. Some of these companies have had years 
of experience in the workmen's compensation field. The following comments 
are based upon this experience. 


H.R. 9748 AND H.R. 11714 


These bills would reduce the reversionary period from 28 to 14 days. 

Generally, Compensation laws provide a waiting period wherein to determine 
the seriousness of injury. Where injuries are minor and cause little loss of 
time, there is no payment of compensation. The basis for such waiting periods 
is that the administrative cost and effort outweigh the benefits to the employee. 
Where the injury is serious enough to cause disability for an extended specified 
time, compensation reverts to the original date of the injury. 

To reduce the present reversionary period from 28 to 14 days would increase 
the cost of Compensation, encourage malingering and loss of production. We 
urge retention of the present reversionary period. 


H.R. 7496 


This bill would impose the cost of administering the Longshoremen’s and 
Harbor Workers’ Compensation Act upon insurance carriers and self-insurers. 
We are opposed to this bill for the following reasons : 

1. Insurance premiums already are taxed heavily by the States. 

2. Additional tax would increase the cost of compensation coverage but would 
not benefit the injured employee. 

3. Higher cost of compensation coverage to the employer may lead to employer 
resistance for employee benefit increases. 

4. The cost of administering the Longshoremen’s and Harbor Workers’ Com- 
pensation Act should be borne out of general tax revenue as are similar 
Federal programs, and not by private parties. 

5. There would be the tendency for a never-ending increase in these taxes to 
defray the cost of administering laws other than the Longshoremen’s and Harbor 
Workers’ Compensation Act by the Bureau of Employees’ Compensation. 

For these reasons we request that no action be taken upon this bill. 


H.R. 934 


We are of the opinion that this bill would modify the medical-benefit provi- 
sions of the act to the detriment of the injured employee and the employer. 

To allow an employee free choice of his physician is to do a disservice to the 
employer. Control of medical benefits, including the right to select a physician, 
surgeon, hospital, and other facilities, always has been the responsibility of the 
employer, who is charged by law with the duty to furnish and pay for such 
services. Where a person is charged by law with such a responsibility, the law 
should give him sufficient authority to discharge that responsibility. 

This legislative issue poses an important question in the administration of 
the Longshoremen Act: What will best provide for the prompt and effective 
rehabilitation of an injured employee, thus enabling him to return to his job 
at the earliest possible time? The issue also is important to the employer, 
who must pay the expense of medical services and who must also pay benefits 
during the period of disability. 

There are difficulties which would be encountered under a plan or a law 
xiving the employee absolute choice of the attending physician without control 
by the employer. 
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Many employers have established first-aid stations and medical departments 
adequately equipped to treat quickly injuries that occur on the Job. An amend- 
ment giving the employee absolute choice of medical service might interfere 
with, or even cause the discontinuance of, the operation of such medical fa- 
cilities—which, obviously, are of benefit to and for the protection of employees. 

Employers are interested in seeing that the employee shall have the very best 
medical services available suited to his particular type of injury. It is to the 
employer's interest that the employee be rehabilitated quickly and returned to his 
job. Under a plan of absolute employee choice of physician, such expert medical 
service suited for the particular type of injury might not always be selected. 

A plan for unrestricted choice of physicians could lead to abuses in medical 
testimony before the Bureau of Employees’ Compensation. Given this right, a 
union could set up a clinic of its own and select the doctors. In disputed cases 
the attending physician is usually called as a witness, and his evidence as a 
medical expert is important in the fair administration of the workmen’s compen- 
sation laws. 

If the employee is given free choice in the selection of a physician, the em- 
ployer would be required by law to be responsible for the activities and judg- 
ment of persons who were not selected by him and who would not be fully 
responsible to either the employer or the employee. 

The diagnosis and treatment of many industrial injuries and diseases, and 
the rehabilitation of persons involved, are a highly developed part of modern 
medical practice best performed by those with special experience and skills. 

Serious problems would result in many cases where the employee needs im- 
mediate first aid, medical, or surgical care on the spot. In many instances the 
employee, due to the seriousness of an injury, is not capable of selecting the 
physician. If a man sustained a serious injury and was unconscious, he cer- 
tainly would be in no condition to make a choice of a physician. Yet the em- 
ployer would be helpless to render immediate treatment, if he did not have the 
right to select a physician. Many industrial injuries require immediate surgery. 
It would be an injustice to both the employee and employer to delay medica! 
treatment while waiting to locate a doctor who may not be available. In numer- 
ous instances employees live many miles from the plant. It would be extremely 
difficult to know whether or not the family doctor was well qualified to treat 
the injured employee's injuries. 

Those who support the leaving with employers of the authority to select 
physicians do not in any way criticize the family doctor, but feel that many of 
the best family physicians are not the best equipped through experience to han- 
dle many industrial accident and disease cases. Further, most physicians are not 
equipped to perform the large amount of paperwork necessary to serve indus- 
trial accident cases which would require frequent and prompt reports, both to 
the employer and the Bureau of Employees’ Compensation. 

The question of when an injured employee can return to work may be a very 
difficult question for many doctors to answer. Most of the nonindustrial doctors 
are not in a position to know of the duties required in the available jobs. As 
a result, the injured employee would lose considerable pay in lost wages. Doctors 
selected by employers are generally well informed regarding job conditions and 
job requirements. 

Giving the employer some control over the selection of medical facilities in 
workmen’s compensation cases is not socialized medicine. On the contrary. 
it follows an already established practice in other fields where the cost of medical 
services is not paid by recipients. Outstanding examples are treatment and 
hospitalization of veterans by the Veterans’ Administration, treatment and hos- 
pitalization of indigent persons in city hospitals, and medical examinations of 
applicants for insurance policies. In such cases, and in others where the persons 
receiving medical benefits do not pay for them, such services are controlled by 
the agency of government or persons that pay the costs. 

The provision requiring compensation to be paid to persons who because of 
their religious views refuse to avail themselves of proper medical care appears 
to be inequitable from the viewpoint of the employer. He should not be made to 
pay for the effects created by an individual's refusal of medical attention. We 
are hopeful that the committee will not report this bill favorably. 


H.R. 10075 


In our opinion, this bill is superior to H.R. 934 in that it would create a panel 
of physicians from which an employee may choose one. We have some reserva- 
tions concerning the actual operation of this type of program. 
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In our Comments concerning H.R. 934 we have revealed the importance attached 
to control of medical care by the employer. Under H.R. 10075, although the 
panel of physicians is named by the employer, his control is practically nullified 
by the language of the bill. 

For example, on page 2, line 8, the bill states, “The deputy commissioner shall 
have authority to determine the necessity, character, and sufficiency of any aid 
furnished or to be furnished as required by this section, and shall have author- 
ity to order a change of physician, hospital, or rehabilitation facility when in 
his judgment such change is desirable or necessary.” 

This language is so broad that it could go far beyond the services which are 
to be furnished; namely, hospital services, medicine, and prosthetic appliances. 

Subsection (b)(1), page 2, line 14, sets forth the right of ihe employee to 
choose an attending physician from the panel. The employee then is given the 
right to make a second choice from the panel if he is not satisfied with the 
first choice, without even having to notify the employer, deputy commissioner, or 
anyone. Costly chaos may well result from such an unlimited right. Employees 
would be changing doctors weekly. 

In addition, this situation is followed up in the same subsection by allow- 
ing the deputy commissioner “to permit an injured employee to make selection 
of a physician not on the panel, where specialized or extraordinary services are 
needed.’ The deputy commissioner, under this authority, for all practical pur- 
poses has free rein to do whatever he wishes in selecting a physician under this 
broad and discretionary language. A plan similar to that under H.R. 934 
could be created easily under this power. 

Subsection (b) (2), page 3, line 5, authorizes the deputy commissioner to deter- 
mine the number of physicians to constitute the panel. Under this authority an 
expensive and unwieldy bureaucratic setup could be established. 

Subsection (c), page 4, line 11, states that “all physicians and surgeons 
attending injured employees shall comply with all the rules and regulations 
adopted by the Secretary of Labor, etc.” Such language takes the control of 
medical services from the employer and places it in the firm grasp of the Depart- 
ment of Labor. Note also that there is no provision for making reports to 
the employer. 

Subsection (e), page 4, line 24, provides the following: ““‘Whenever in the 
opinion of the deputy commissioner a physician has not correctly evaluated the 
extent or degree of physical or mental disability or the period of disability of 
any injured employee or correctly or sufficiently stated the cause of such dis- 
ability, or, whenever an independent medical opinion is deemed necessary, the 
deputy commissioner shall have the power * * *.” [Emphasis supplied. ] 

It it difficult to see the wisdom in allowing the deputy commissioner as a 
layman to “correctly evaluate the extent or degree of physical or mental 
disability.” This bill would substitute the word “correctly” for “impartially” 
in the present law. To permit the deputy commissioner to make medical deter- 
minations appears to be quite an extensive and improper delegation of power. 
The deputy commissioner’s discretionary power to evaluate the extent of an in- 
jured employee's “mental disability” is a new coverage under the Longshoremen’s 
Act and should have serious study before action is taken upon it. 

These observations of H.R. 10075 reveal that the employer would be relegated 
to a secondary role under the deputy commissioner and the Department of 
Labor. His initiative and incentive, which have brought about an effective 
program beneficial to both labor and management, no longer will be present. 

The experience of our companies does not support the charges that employees 
have been abused under the present program. In fact, in the States that permit 
employees free choice of physicians, over 80 percent of the employees select the 
physician recommended by the employer. Such charges should be supported by 
documented cases before being used as a basis to change a program that has 
worked to the advantage of both labor and management. 

If the committee in its considered judgment is of the opinion that more free- 
dom be given the employee in his choice of physician, we would commend to 
you the California type of law. That law, subject to approval by the deputy 
commissioner, allows the employee to change the physician initially provided by 
his employer. Where the employee requests, the employer must tender one 
change of physician and nominate a panel of three additional physicians qualified 
to meet the particular case. 
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In our opinion, such a law would— 
(1) provide a wider latitude of choice for the injured employee; 
(2) prove less expensive to administer ; 
(3) prove less cumbersome to administer ; 
(4) provide faster, efficient care for the injured employee; 
(5) provide a minimum of dissension ; and 
(6) provide an overall more eeffctive and responsible program for injured 
employees in the longshoremen’s field. 

It is our conclusion that the California type of law would provide the great- 
est advantage to the longshoremen and harbor workers in giving them a greater 
freedom in their choice of physicians. H.R. 10075 would be a correct approach 
if cured of the defects which nullify the employer’s responsible position. 

The present law has worked well, and we hope the committee will give earnest 
consideration to any proposed change to a law that is so important to so many 
persons. 





STATEMENT OF WILLIAM F. GIESEN, GENERAL MANAGER AND COUNSEL, THE MArI- 
TIME ASSOCIATION OF THE PoRT OF NEW YORK, AND OF THE NATIONAL ASSOCIA- 
TION OF STEVEDORES 


The Maritime Association of the Port of New York is a membership organiza- 
tion representing stevedoring concerns, shipbuilding and repair organizations, 
marine carpenters, and other employers of waterfront labor covered by the Long- 
shoremen’s and Harbor Workers’ Compensation Act. 

The National Association of Stevedores is a trade organization representing 
over 100 stevedoring companies located throughout the United States. 

On behalf of these organizations, we respectfully submit the following recom- 
mendations with respect to the several measures pending before the House Com- 
mittee on Education and Labor that would amend the Longshoremen’s and Har- 
bor Workers’ Compensation Act. 

The measures under consideration fall into various categories as follows: 


BILLS THAT WOULD PERMIT AN INJURED EMPLOYEE TO SELECT HIS OWN PHYSICIAN, 
AND FOR OTHER PURPOSES—-H.R. 934, H.R. 6111, H.R. 10075 


H.R. 934 and H.R. 6111 have been introduced by Congressman Roosevelt. 
These bills would permit an injured employee the absolute right of selecting 
his own physician, provide for selecting his own hospital, and provide for his own 
treatment and care and the employer would be made liable therefor. The dis- 
tinction between H.R. 934 and H.R. 6111 exists in the provision appearing in 
H.R. 934 to the effect that employees treated by prayer or spiritual means alone 
would still be entitled to compensation payments. No such provision is made 
in H.R. 6111. Another notable provision of these bills is that the claim could be 
filed within a period of 2 years instead of the 1 year presently provided for by 
the act. Thus, the so-to-speak statute of limitations upon claims would be ex- 
tended for a period of 1 year. A measure similar to H.R. 6111 was considered 
by this committee on the occasion of hearings held on May 14, 1958. The meas- 
ure died in committee at that time. 

Our associations are strenuously opposed to any bill that would allow an em- 
ployee to incur numerous and varied expenses without the knowledge or consent 
of the employer. Such a practice would result in unwarranted expensive bills 
for which the employer would be liable. It is also significant to note that these 
measures would permit the employer to have a claimant examined by a physi- 
cian of the employer’s choice. In this connection, it is fair to assume that the 
employer would exercise this prerogative in all cases of claim. Accordingly. 
there would be an unwarranted duplication of medical expense for which the 
employer would be required to pay. There would also be frequent medical 
disagreement among doctors who would care for a patient, necessitating time 
and expense in attempting to accurately adjudge the claim. Such confusion 
might well result in needless expensive litigation and in the frequent freezing 
of benefits which normally flow promptly to an injured employee and his de- 
pendents. 

At the present time, under the existing act, those who suffer an injury receive 
the service of doctors who are experienced and specially trained in this particu- 
lar field. The present system is conducive to prompt payments of legitimate 
benefits, without expensive investigations and delays and protracted litigation. 

Insofar as the extension of the statute of limitations is concerned, we respect- 
fully submit that 1 year provides ample time in which to file a claim, and, in 
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the absence of a record which indicates clearly that claimants are being unduly 
deprived of benefits because the statute presently provides too short a limita- 
tion, there should be no extension of this period. Furthermore, the extension 
of the present 1-year period would be conducive to claims being filed after the 
disappearance of witnesses and physical evidence. It would also necessitate 
the employer and/or insurance carrier maintaining financial reserves over a 
period of 2 years, instead of the present 1-year period, thus resulting in in- 
creased premium costs and additional expenses on the part of those who are 
self-insured. For these aforesaid reasons, our associations are unalterably 
opposed to Congressman Roosevelt's proposals. 

Congressman Zelenko has also introduced a measure which would amend the 
act so as to permit the selection of physicians. His bill, H.R. 10075, differs 
materially from the Roosevelt measure in the sense that the employer would be 
required to name a panel of physicians from whoin the injured employee would 
have the right to choose an attending physician. It is also significant to note 
that Mr. Zelenko’s bill does not propose to change the 1-year statute of limita- 
tions. Although our associations are also Opposed to this measure because of 
the unwieldy requirement of naming a panel of physicians rather than merely 
providing medical care, the Zelenko bill is obviously much more palatable to 
the stevedoring employer, for, at least, it may be said that the treatment and 
care for the injured employee will be under reasonable supervision and observa- 
tion of the employer, who is responsible therefor. 


BILL THAT WOULD PROVIDE FOR PAYMENT OF EXPENSES OF ADMINISTRATION OF THI 
ACT-—H.R, 7496 


The second category of bills being considered would provide for the payment 
of expenses of administration of the act. The measure before the committee 
is H.R. 7496, introduced by Congressman Kearns. A measure similar to this 
Was considered by this committee on the occasion of hearings held on May 14, 
1958. In summary, the bill would provide that the cost of expenses of ad- 
ministration of the act would be prorated among employers and insurance car- 
riers. The Department of Labor has, in the past, advocated this measure, and 
in advocating this measure they have stated that if this proposal were adopted 
it would result in an income to the Government of over $600,000 per year. In 
other words, it has been estimated that an assessment would be passed on to 
the insurance carriers and self-insurers amounting to over one-half million 
dollars per year. 

We respectfully submit that this additional cost would be added to the basic 
trade cost of the Nation. It is a matter of public record that our export-trade 
position is one of dire concern in the highest levels of the Government at the 
present time. We respectfully submit that any measure which would directly 
or indirectly augment the cost of cargo handling, which forms a vital element 
in our export-trade position, is not in the best interests of the public, particu- 
larly at the present time when trade is considered as an essential to the Ameri- 
can economy. Our associations are unalterably opopsed to Mr. Kearns’ measure, 
which would place the cost of administration of the act on the industry and, 
in turn, on the shipping public. 


BILL THAT WOULD ELIMINATE DOUBLE LIABILITY IN CERTAIN CASES—H.R. 8600 


The third category of bills deals with a measure which is designed to elim- 
inate double liability in certain cases. H.R. 8600, introduced by Representative 
Walter, would amend the act so as to eliminate dual-compensation payments in 
certain cases. The employer would be discharged of liability if benefits have 
been paid previously by the employer directly or through a third party, pur- 
suant to a contract or trust agreement. It would appear to be self-evident 
that the employee should be entitled to receive benefits pursuant to the act 
only once; however, instances exist where the employer might be, in effect. 
held responsible for payments twice. We respectfully submit that this meas- 
ure would correct this inequity. We urge the committee to approve H.R. 8600. 


BILL THAT WOULD MAKE IT UNLAWFUL FOR AN EMPLOYER TO DISCRIMINATE AGAINST 
AN EMPLOYEE—H.R. 9317 


The fourth category of bills deals with a measure which would make it un- 
lawful for an employer to discriminate against an employee by reason of his 
participation in proceedings brought under the compensation act. This meas- 
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ure, H.R. 9317, was introduced by Representative Daniels, and it would estab- 
lish a penalty of not less than $100 nor more than $1,000 to be levied against 
the employer who discharged or in any other manner discriminated against an 
employee as to his employment because such employee has claimed or attempted 
to claim compensation, or because he has testified or is about to testify in a 
proceeding under the compensation act. 

We respectfully submit that the enactment of any such measure is unnecessary 
and should be reported unfavorable by the committee. As a practical matter, 
the employer would not and could not, at any time, indulge in the discrimina- 
tion which would be prohibited by this section of the act. 


BILLS THAT WOULD PROVIDE FOR INCREASED BENEFITS UNDER THE ACT——H.R. 9552, 
H.R. 9748, H.R. 11714 


The fifth category of measures being considered consists of bills which would 
provide for increased compensation benefits under the act. In this connection, 
Congressinan Roosevelt has proposed H.R. 9552, which would increase the pres- 
ent maximum of $54 per week for compensation disability to $120 per week, 
and the present minimum of $18 per week would be increased to $26 per week. 
There would also be proportionate increases in computing death benefits. 

Our associations are unalterably opposed to the increased schedule proposed 
by Congressman Roosevelt. We respectfully submit that the proposal is exces- 
sive and unreasonable and that increases in actual payments, which we under- 
stand will remain at two-thirds of the average weekly wage, would be conducive 
to malingering illnesses and disabilities which would result in an increase of 
compensation premium rates to the point where the additional costs of cargo 
handling would seriously impair our competitive trade position. In this con- 
nection, it is a matter of record that our cargo handling and, accordingly, 
transportation costs constitute a very material portion of our export-trade 
expense. 

At the present time, we as a nation are struggling to regain a favorable 
export trade balance. We respectfully submit that a measure such as pro- 
posed by Congressman Roosevelt, which would threaten to materially add to 
our export trade handling costs, is diametrically opposed to our ambition to 
compete favorably in the world trade market. 

The other measures which propose increases in the maximum and minimum 
of disability payments are in the form of H.R. 9748, introduced by Congressman 
Zelenko, and the companion and identical bill H.R. 11714, introduced by Con- 
gresswoman Green. These measures would increase the present schedule of 
maximum and minimum of $54 and $18, respectively, to $70 and $22, respectively. 
Comparable additions in computing death benefits would also be provided for. 
These measures are obviously much more palatable than the Roosevelt measures 
insofar as increased costs are concerned. 

We respectfully submit that the committee should be convinced that the pro- 
vided maximum of $54 per week does a substantial injustice to the basic theory 
of disability payments under compensation laws designed to yield the compensa- 
tion of two-thirds of the average weekly wage before creating dangerous rising 
costs. We respectfully submit that an analysis of figures in this regard would 
result in the conclusion that no injustice is taking place with a view toward this 
basic concept under the presently provided maximum scale. 

We recommend that the committee report unfavorably on this measure at 
this time. 


Mr. Wier. Now, then, for the benefit of the committee, tomorrow is 
the regular meeting of the full Committee on Education and Labor, 
which makes it necessary for all of us to attend. Mrs. Bosone has ar- 
ranged and is holding room 429 over in the old office building for May 
31, June land June2. That will be Tuesday, Wednesday, and Thurs- 
day. So I will get in touch with Mr. McCauley and see if he can at- 
tend on one of those days. Any witnesses that we have missed may 
also testify. We will have one more meeting. Then we will go into 
executive session to write a bill. 

The meeting will stand adjourned for today. 

(Whereupon, at 11:30 a.m., the committee was recessed subject to 
the call of the Chair. ) 
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AMENDMENTS TO THE LONGSHOREMEN’S AND 
HARBOR WORKERS’ COMPENSATION ACT 


WEDNESDAY, JUNE 1, 1960 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON SAFETY AND COMPENSATION 
OF THE COMMITTEE ON Epucation AND Lagor, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a.m., in room 429, Old 
House Office Building, Hon. Roy W. Wier (chairman of the subcom- 
mittee) presiding. 

Present: Representatives Wier, Zelenko, O'Hara, Frelinghuysen, 
and Goodell. 

Also present : Reva Beck Bosone, staff counsel. 

Mr. Wier. The subcommittee will come to order. 

For those that are present may I say that this subcommittee has 
been holding hearings on amendments to the Longshoremen’s and 
Harbor Workers’ Compensation Act. 

There are about nine bills related to the subject, and we are nearing 
the end of the hearings. We are very happy to have with us this 
morning one of the finest administrators, I think, in Washington. His 
advice will be welcome this morning, in reviewing our efforts to amend 
the Longshoremen’s and Harbor Workers’ Compensation Act. 

Mr. McCauley, please step up here with any associates you have 
with you. We shall be glad to hear you. 


STATEMENT OF WILLIAM McCAULEY, DIRECTOR OF THE BUREAU 
OF EMPLOYEES’ COMPENSATION, U.S. DEPARTMENT OF LABOR; 
ACCOMPANIED BY HERBERT B. MILLER, COUNSEL, BUREAU OF 
EMPLOYEES’ COMPENSATION, U.S. DEPARTMENT OF LABOR 


Mr. Wier. Mr. McCauley, would you rather complete your state- 
ment before your being subject to questions ? 

Mr. McCauvtry. Well, whatever suits the convenience of the 
committee. 

Mr. Wier. All right, sir, you may proceed with your statement ; but 
of course, I cannot stop anybody from asking you questions. You 
are familiar with the bills before our committee, I presume ? 

Mr. McCautey. Yes, sir. I have a list of the bills, given to us by 
Mrs. Bosone, some time ago, and we have attempted to cover those 
briefly in this statement I have prepared. 

Mr. Wier. Fine. Proceed. 
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Mr. McCavtey. Mr. Chairman and members of the subcommittee, 
I appreciate this opportunity to present the views of the Department 
of Labor or legislative proposals to amend the Longshoremen’s and 
Harbor Workers’ Compensation Act. 


H.R. 611135 H.R. 10075 


We believe that the reports submitted to this subcommittee repre- 
sent a clear and accurate expression of the Department’s views with 
respect to H.R. 6111 and H.R. 10075, which provide methods for the 
selection of attending physician by the injured employee. 

The Department is not aware of any general dissatisfaction with 
the existing medical care provisions of the Longshoremen’s Act. How- 
ever, we recognize the arguments for according some freedom of 
choice to injured employees in the selection of physicians and treat- 
ment, and we have submitted draft language to the committee to 
circumvent certain technical problems which might arise if the pend- 
ing bills receive favorable consideration. 

I might note at that point that the revised draft was submitted 
to the committee with our report on H.R. 10075, dated April 26, 
1960. 

H.R. 6111 also includes a provision for extending the time during 
which claims for compensation may be filed. We know of no reason 
for extending the present limit of 1 year in cases of traumatic injuries 
and death. 

However, we feel that in cases of latent disability of occupational 
origin, and recurrence disabilities, it should be made clear that the 
1-year period does not begin to run until the worker knows he has 
been injured, and has suffered a disablement for which he is entitled 
tomakeclaim. The time for filing claims should be distinguished from 
the notice of injury, which should be made as soon as the worker 
knows of his injury, so that the employer may avail himself at the 
first opportunity to investigate the incident. 


H.R. 7496 


The Department is strongly urging the enactment of H.R. 7496 
which provides for the payment of the expenses of administration 
of the compensation provisions of the Longshoremen’s Act by the 
industry covered by the act, rather than by the Federal Government. 
This is in accord with the genral concept of workmen’s compensation, 
financed by only those members of the public who are also employers. 
This bill is a part of the legislative program of the Department of 
Labor, and is in accord with the program of the President. 

Mr. Wier. Before you leave that, Mr. McCauley, I see you are in 
accord with the general concept of workmen’s compensation being 
financed by only those members of the public who are employers. 

Now we have had, of course, employers here resisting this rather 
heavy burden on their operations. You would not have any idea of 
the annual cost; would you? 

Mr. McCautey. The annual cost, based on expenditures for 1960, 
will run approximately $800,000 a year. 

Mr. Wier. Would all of that be transferred to the operators? 
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Mr. McCavutry. That would be assesed back against the insurance 
companies and the self-insurers, in proportion to their losses, under 
the act. 

Mr. Wier. At this time the Government pays that? 

Mr. McCavtey. The Federal Government pays the entire cost. 

Mr. Wier. With respect to the District government ! 

Mr. McCavtry. With respect to the District government, the Dis- 
trict of Columbia, the cost 1s paid from appropriations for the gov- 
ernment of the District of Columbia, and that is presently running 
approximately $250,000 a year, . 

Mr. Wier. Have you had occasion to read any of the testimony of 
the operators, or should I say, “employers,” on this subject ? 

Mr. McCattey. No, sir. 

Mr. Wier. You cannot cite any reactions on that, then. 

Mr. ZeLenko. What disturbs me is this: We are confronted, in one 
of the other bills, with another monetary situation, that is, raising 
the level of the disability. 

Now the employers are opposed, and want to make more money, 
and this bill would add another “$800,000 to them, and the thought 
occurs to me I would rather see the moneys, if they are going to have 
to spend money, a large amount of money this year, that they spend 
toward raising the disability and not for the administration of the 
act. 

Mr. McCavutry. We recognize that, Mr. Zelenko. 

Mr. O'Hara. Mr. McCauley, you state this is in accord with the 
operation of most State workmen’s compensation laws. That is the 
same answer I received from an industry spokesmen at a hearing last 
week, 

Do you know if there is any reason why the administrative costs 
under this act should be treated any differently than the administra- 
tive costs under State workmen’s compensation / 

Mr. McCautry. Well, there are two approaches in the States. 
There are some States that operate with the cost of administration 
being paid by appropriation, and there are a number of other States 
in which the cost is assessed back against the industry. 

Mr. Wier. Any more questions ¢ 

Mr. Gooprti. I have one. 

The major objection, the one major objection that was made in our 
previous testimony, Mr. McCauley, was that it was separating the 
administrative cost from the actual responsibility to administer. 

In other words, the Labor Department would administer, but 
charge the cost back to somebody else, and not be responsibile to any- 
body, to the Congress, any more, for the administrative cost, but to 
just charge the insurance companies. 

Mr. McCavtry. The Department would still have to come to Con- 
gress for an appropriation. We would assess the expenditures back 
against the industry, and that would in turn be posted to credit, but 
we would not be called to make assessments, but would have to come 
to Congress for our annual appropriation. 

Mr. Goovrii. Well, from the point of view of Congress, what you 
are asking for is to be reimbursed ¢ 

Mr. McCattry. That is, in effect, right. 
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Mr. Goope.u. So, from the point of view of the Congress, they 
would not have as much stake in this as they normally would have, if 
I understand this thing. 

Mr. McCactey. I do not know. I would not be inclined to think 
that Congress would be less interested because they are getting it 
back. 

Mr. Goopeti. In other words, you think there would still be the 
process of coming up here for an appropriation, even though it is 
reimbursed / 

Mr. McCactey. Yes. 

Mr. Goopetn. Another aspect that was raised was that it might tend 
to place an undue pressure on those who will administer the act. 

Mr. McCavtey. I do not see how it would have that effect. We 
would be dependent upon the action of Congress in providing funds 
for us. 

I do not think it would in any way commit the administrative per- 
sonnel to the industry or to the persons who are ultimately paying 
the cost. We would be as reasonable to Congress as we are now—and 
that is the way that it should be, of course. 

Mr. Goope.t. Do you think a natural development from a change of 
this nature where the insurance carriers pay the administrative cost, 
that they would gg for a greater voice in the actual administration ? ; 

Mr. McCactey. I do not think so—not from my experience gen- 
erally. 

Mr. Goopett. I have no more questions. 

Mr. Zetenko. The gentleman from New York raised a very inter- 
esting point, and as a practical proposition, this does not appear in 
legislation or in writing, about this law, but from attending some of 
the hearings on compensation, it would seem to me that there is always 
a tendency, on the part of the carriers’ representatives, and I do not 
know if this has anything to do with the fact that they are paying for 
the administration in our State, to rush these things along. 

You walk in there and the gentleman from the insurance company, 
if you did know who he was, you would think he was the adminis- 
trator, because he keeps rushing things along. 

The point is, if the costs are provided by the Government, it would 
be handled impartially in every respect, and it would appear to me to 
be that way. 

Mr. McCactey. Well, the administrative personnel would be quite 
a bit divorced from the people who would pay the funds, in the sense 
they would not have any operating contacts at all in the financial end 
of it. 

What I mean is that the appropriations for the administration of 
this law and all the functions of the Bureau are handled through the 
central office of the Bureau in Washington, but that would have no 
bearing on the individual in the field who is going to adjudicate these 
claims. We would still expect them to—and I am sure that they 
would continue to—deal with these cases impartially, as they have in 
the past. 

Mr. ZecenKo. It has worked well up to now ? 

Mr. McCat ey. It has—very well. 

Mr. ZeLENKO. Very well? 

Mr. McCattey. Very well, yes. 
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Mr. Zevenxo. It is one of the outstanding administrative hearing 
agencies that anybody who is familiar with the subject has been able to 
see, anywhere, I am sure, but I am wondering whether, changing over 
to this new system might not in some way cause a deterioration in that 
standing ? 

Mr. McCavctey. I would be the first one to agree with you on that. 
We would not want anything to happen that could possibly cause that 
situation. 

As the program has operated, as you know, it is a completely decen- 
tralized one, operating for more than 30 years, and, during that period 
of time I do not know of a single instance which has arisen that would 
reflect. adversely on the people who run the field administration. 
There has been no scandal which is known to me. 

Mr. ZeLtenxo. I am wondering if it would not be worth $800,000 a 
year, both to the Government and to the taxpayers, to keep this admin- 
istrative body on the high level that it has always been at, and not 
make these so-called improvements in it, just to save a few dollars. I 
have no doubt that indirectly, the people who are paying the bill might 
want some voice, let’s say, not in the actual decision, but let’s say, in the 
procedure of administration. 

Suppose they come down to the Government department, and say: 
“Sometimes it 1s costing us too much, your procedures are too involved, 
and it takes too long, and it is running the bill up on us.” 

That is possible. Somebody, in order to placate them, might decide 
to make shortcuts. Up to now this thing has worked out perfectly 
fine, and nobody has ever had one word against it, or criticism of any 
kind, and I am wondering if it is worth the difference to in any way 
change this system as we know it now / 

Mr. McCavtey. If it could possibly have that effect, I would 
certainly not. want to change it. 

Mr. Zecenko. We cannot anticipate what will happen, but we 
know what we have now. 

Mr. O’Hara. You, personally, do not think it would do that, do 
you? 

Mr. McCautey. I personally do not think it would, but I would 
not want to take any chance on jeopardizing the excellent experience 
we have had here before. 

Mr. ZeLeNKO. The only reason I raised the point was that there 
has been testimony from some witnesses that there might be some 
pressures of some kind, not illegal or clandestine, but monetary pres- 
sures. The people who are paying the bill might come in from time 
to time, and that might make a difference. 

Mr. McCavtry. We have not attempted to prorate this money yet, 
but I imagine with the amount of money involved, insofar as any one 
carrier is concerned, he wouldn't be relatively strong. 

In the aggregate it would amount to approximately $800,000 but 
if you distribute it among the entire industry, on the basis of their 
losses, it would be small in the individual case. 

A large carrier with a very considerable amount of business might 
be assessed a fair amount. 

Mr. Zetenko. Would that be reflected in the cost of the premiums 
to the employer? 

Mr. McCavtry. Undoubtedly it would. 
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Mr. ZetenKo. Then, if it cost the employer more, we might be in- 
volved, on the lowest echelon, in some of these situations where the 
employer tries to keep his premium down, and perhaps the word gets 
out, “Do not report any accidents unless there 1s an amputation,” or 
something like that, and maybe the people we are trying to benefit 
might suffer, even if just one cles it. 

So, that is something to consider. 

Mr. McCacrey. I would certainly defer to the judgment of the 
committee on the effect of this in that regard. 

Mr. Wier. The same thing could happen with the employees’ com- 
pensation legislation where we have placed the cost on 18, 19, or 25 
agencies. They probably could do the same thing, start hollering 
about the cost of the operations, what the operation is costing them, 
and they might have ideas they can make it a little bit cheaper. 

Mr. McCaciry. The only purpose of that, Mr. Chairman, was to 
make the agencies more conscious of their responsibility for prevent- 
ing accidents. 

Mr. Wier. That was the part I was going to follow up with, in 
regard to Congressman Zelenko’s remarks on it, not to report it un- 
less it is serious. 

Mr. McCactey. Well, we wrote in safeguards insofar as the Fed- 
eral Employees’ Act is concerned, by putting up penalties for failure 
to report or for attempting to suppress or otherwise discourage re- 
porting of injuries. 

Mr. Wier. That is exactly what Mr. Daniels’ amendment would do. 
It would have safeguards against any threats to an employee or wit- 
ness in this bill. 

All right, Mr. McCauley, you may proceed with your statement. 

Mr. McCautry. Yes, the next bill is H.R. 8600. 

This would discharge an employer from liability for medical ex- 
penses and compensation to the extent that he has paid, or reimbursed 
a trustee who has paid, medical expenses or benefits pursuant to a 
contract under the terms of which the contract benefits are not pay- 
able if the employee is entitled to workmen’s compensation under the 
act. 

As stated in our report, the Department opposes enactment of this 
proposal since the deputy commissioners would be compelled to con- 
strue unrelated contracts, in order to determine the relative rights of 
the parties, and would, in effect, be forced to act as debt collectors. 

In addition, so far as we are aware, this situation has not presented 
a problem in the administration of the act. 

Mr. Zetenko. I have had an informal discussion on this before we 
started, and the language is confusing, so would you be good enough, 
Mr. McCauley, to elaborate on that? That is the Walter amendment. 

Congressman Walter testified last week as to the purport of his 
bill, and at that time two of the representatives of the longshoreman’s 
unions stated they were in agreement with it, but I read it very care- 
fully, and frankly it is somewhat confusing to me. 

I believe, Mr. McCauley, you indicated the language was somewhat 
obscure. 

Mr. McCavutry. That was our feeling, and moreover it makes no 
provisions for the procedures to be followed in making these determi- 
nations. It leaves the thing up to the deputy commissioner. 
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We felt it enabled the employer to recoup a loss he may have in- 
curred in providing medical services or other medical benefits to his 
employees for conditions which were not the result of compensable 
injuries. He may have provided such benefits, awaiting the determi- 
nation of compensation right, or eligibility for benefits under the act, 
but I do not see how that presents any particular problem for him. 

Now, we have had that happen occasionally under the Federal 
Employees Compensation Act. An employee may have hospitaliza- 
tion and medical insurance of some kind or another and usually in 
those contracts the insurer is not liable if the case is within the pur- 
view of the workmen’s compensation law, but sometimes the in- 
surance carrier will pay the cost of the medical services before the case 
has reached us, and the determination is made that the individual is 
entitled to compensation. 

In that situation, we merely reimburse the insurance carrier to the 
extent that we are liable for the furnishing of the medical care. It 
presents no problem at all. They present us with a bill showing they 
have paid. If it is within the limit of what we would allow in that 
case, we would reimburse them in full for the loss, and I do not see 
why it would not operate the same way with a private employer. 

Mr. ZeLtenko, Are you through with this case / 

Mr. McCau.ry. Yes. 

Mr. ZeLtenko. If I may, let us go back now to page 2. 

Mr. O'Hara. Mr. Zelenko, if I may, before you do that, may I 
inake a comment there ? 

Mr, ZeLenko, Certainly. 

Mr. O'Hara. Mr. Walter, in the statement he submitted, had this 
tosay: 

If the employee eventually prevails in his claim under the act, the employee, 
because of the lack of appropriate subrogation provisions in the act, actually 
collects from the employer in cash the amount equal to the benefits he already 
has received under the insurance program, 

According to Mr. Walter’s testimony, this is the way it works. 

Do I understand you to say that under existing law the employee 
would not collect under those circumstances, but instead, the insurance 
carrier, or whoever paid the original benefits, would be reimbursed. 

Mr. McCavury. In the ordinary case, under the Longshoreman’s 
Act, and under most compensation acts, the employer provides the 
medical treatment. He does not pay cash for his medical care. He 
gets the treatment and the employers pays the physician and hospital 
and other services for their services rendered. 

In these kinds of cases, it could happen that the claim is not clearly 
identified as a compensation case. 

Say the employee may have been hospitalized, and if the employer 
has provided medical services of that kind for all of his employees, I 
presume that the service would be paid just as it is under Blue Cross 
or under one of these other plans. The employee would receive nothing 
directly from his payment of cash benefits. The employer is already 
protected under the act, because he receives credit for any payments 
made, as against the compensation accrued. 

If he advances the employee $25, $50, or $100 awaiting the payment 
of his benefits, and that is intended to compensate him in part for his 
disability, for his injury, the employer gets credit for that under ex- 
isting laws. 
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We frankly do not know what may have inspired this proposal here. 

Mr. Miter. May I just say something to that ? 

I believe that this situation has to do with these contracts made with 
the union, with reference to funds like welfare funds, pursuant to 
which the union agrees with the employer—and vice versa—that in 
the event the employee is disabled, regardless of the cause, he gets 
certain disability, and certain medical treatment. 

Now, the employer in those situations wants to get the money back 
in the event it is eventually determined that the disability for which 
they paid was a compensation case, so that what it really amounts to 
is that the employee has a contract, if you could call it that, with the 
employer, and I think you could call it that, a contract that the union 
has with the employer, whereby the employer agreed to do certain 
things, and the employer wants to get the money back that he paid 
under that contract situation, for the money that was paid out pur- 
suant to law under the Compensation Act. 

Mr. Zetenko. I recall now Congressman Walter posed this situa- 
tion, and he said this is what his bill was based on. He said he wanted 
to assist the disabled worker in making sure that he got whatever bene- 
fits were due him. 

He posed the situation where there might be a contract with a trustee 
or with another organization, to pay benefits to which they would be 
entitled to subrogation, from any compensation benefits which would 
pay for the same thing, and he said there might be a situation or rather, 
there were situations where these organizations, headed by trustees 
or outside groups, refused to pay, because they felt that the compen- 
sation claim would not be recognized, and thereby the worker would be 
left in the lurch. 

Now, I think that was his main theme as to the necessity for this. 

Have you run across any situations like that? I think that is what 
Congressman Walter said brought about the legislation, to take care of 
just sucha situation. I had never heard of it. 

Mr. Miter. It really does not amount to taking care of the em- 
ployee, but really, what they are getting after is to be sure they get 
their money back, and they want to, instead of getting it back from the 
employee, if they are entitled to get it back, they want to have a shorter 
route to it by getting it back directly through the deputy commis- 
sioner. 

Mr. Ze_tENKO. The way the Congressman posed the situation was 
this: 

He said they would not pay him unless they were sure he would 
not get compensation, so he might be left with nothing. 

Thereupon the representatives of both labor organizations said, 
“We agree with that.” 

Now, reading that, as you and Mr. McCauley did, I do not make that 
out from reading the bill. 

Mr. O'Hara. Mr. McCauley, do you have a copy of the memoran- 
dum that accompanies Mr. Walter’s bill ? 

Mr. McCactey. No. 

Mr. O'Hara. I have an extra copy, which I can give you, and might 
I suggest that after you look this over, if you change your mind on 
this, maybe you could talk to Mr. Wier, the chairman. 
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Mr. McCavtey. Folowing up Mr. O’Hara’s observation, if we find 
anything to give us a different slant on this after we read the statement 
we will be glad to submit a supplementary statement. 

Mr. Wier. I would like to bring up another point. 

Under the Longshoremen’s Act, let us say a laundry worker work- 
ing for one of these companies is hurt. The Longshoremen have so- 
called fringe benefits, such as hospitalization, with responsibility rest- 
ing with the employer. Would he receive the union fringe benefits as 
well as compensation from the act ¢ 

Mr. Mitxer. It all depends on what is in the contract. If the fringe 
benefits contract provides he is not to get these benefits in a compensa- 
tion case, then he is not supposed to get them; but that is what this 
proposal aims to accomplish. They want to have the deputy commis- 
sioner determine that he is or he is not entitled to it, rather than they 
make the decision at the outset; or that the employer should make the 
decision himself—but they want the deputy commissioner to do it. 
They should decide right from the start: “Is he or is he not entitled 
tothe benefit?” And, if he is, they should pay it. 

Mr. Wier. There can be two compensation payments in this pic- 
ture, one would come out of the fact that pretty nearly all of the union 
contracts carrying fringe benefits apply to hospitalization in case of 
injury on the job; so this man is lying in the hospital seriously 
burned, let us say, as a result of his laundry work; he makes his ap- 
plication to the union, and he is hospitalized under the union con- 
tract hospitalization payments. As an employee covered by this act 
he can apply to the union, can he not, for compensation 4 

Mr. Mitter. There should not be any disability there, because, if 
he is hurt on the job he should be immediately given medical attention 
under the act, and that would settle that, so he would not have to 
apply for any fringe benefits. 

Mr. Wier. But he would get weekly sick benefits? 

Mr. Miter. Yes, he is entitled to compensation, too. 

Mr. McCavtey. If the contract provided for that I would say he 
is probably entitled to both. He certainly is entitled to his basic rights 
under the compensation act, that is No. 1, and we would see he would 
get those. 

Mr. Wier. The union would insist upon the contract being fullfilled 
by management. 

Mr. McCac tery. In that regard, what would happen is we would 
not have any official control over it. That would depend on the con- 
tract itself, 1t seems to me. 

Mr. ZetenKo. I would think they have taken care of that in most of 
the contracts. Some of them provide for the difference between what 
he gets in compensation and regular pay so that his family does not 
lose out, and some of them provide if he needs some special kind of 
medical compensation not provided for in the compensation act he can 
get it because the employer pays, in both instances in any event; so I 
think those are pretty well covered. 

Mr. Wier. I was trying to clarify it because it does not happen with 
the veterans and it does not happen in social security. 

All right; let’s proceed. 

Mr. Zetenko. I would like to get back to page 2 on something I 
overlooked, and that is on the statute of limitations. 
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Mr. Wier. Whereabouts is it on page 24 

Mr. Zevtenxo. At the top of page 2 of Mr. McCauley’s statement. 

Mr. McCauley, you indicate that in the case of traumatic injuries 
and death, the 1-year statute of limitations is a suflicient length of time. 

Then you went into the problem which is disturbing us, and about 
which there was much testimony in the other bill, and I believe you 
testified, and other people, in the case of latent injuries, those occurring 
later or secondarily to traumatic injuries, there might be a secondary 
consequence which would not appear for, let us say, a year and a half. 
Have you any language in mind which would take care of that, be- 
cause, when you come into the question of latent injuries, you are then 
on very, very thin ice as to what would constitute a latent injury, 
whether it was patent or latent, as to the time for filing claims, and you 
might get into a gray area where there would be a lot of dispute. 

Mr. McCavtey. We had drafted language under the amendments 
to the Federal Employees’ Compensation Act, and I think something 
may be similar to that would be applicable here. If you would like, 
we would be glad to submit a draft. 

My. Zetenko. Do you not think it would be better, legislativewise, 
to have one period—if it is not a year, then 2 years, or a year and a 
half—as acutoff date? I am thinking of this: There are many injuries 
in the back which may be ligamentous to start with; just a sprained 
muscle. You might have a herniation of a disk involved. That might 
not show up for weeks or months. So, it is only slightly aggravated. 
Now the claim is made, and they say, “This is an injury that was of 
traumatic impact.” 

So what I am trying to get across is this: Maybe we would be letting 
ourselves in for a lot of trouble if we allow one period of time for 
so-called latent injuries, which are the secondary ones, and one period 
for traumatic injuries. Would it not be better to make one period as 
a cutoff date ? 

Mr. McCavtery. On the traumatic injury itself, I would see no 
reason for extending the time, because in that situation a man knows 
he has an injury and he knows what it is, and he should be able to get 
in and report it and to file his claim. 

The State governments are taking up the question of the effects of 
radiation, and one of the proposals that was adopted by all the States 
is to liberalize the situation with respect to latent disability that might 
arise out of radiation and other similar exposures to harmful cir- 
cumstances. We attempted to, in the Federal employees’ act, at- 
tempted to adopt that proposal, that the Council of State Govern- 
ments suggested. 

We will need model language to adapt that to our needs in the 
Federal service, and this [indicating] follows along with that. 

We do not know too much about how radiation is going to operate in 
these cases, but there was some discussion of the subject, and it seemed 
to be generally agreed that the effects are latent, and can extend far 
into the future. 

Mr. ZeLtenko. You see, the big difficulty there is eventually they 
have to show some causal connection. 

Mr. McCattey. Yes; you would still have to show that. 

Mr. Wier. All right, Mr. McCauley; you may proceed with your 
statement. 
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Mr. McCavutey. The next bill is H. R. 9317. The Department has 
no information indicating that employers within the purview of the 
Longshoremen’s Act are engaging in discrimination against employees 
who participate in proceedings under the act. 

Therefore, although the proscription of such discrimination, pro- 
posed in H.R. 9317, is based on a laudable principle, we do not be- 
lieve that legislation of this type is necessary. 

It should be noted also that the bill as now drawn is not appropriate 
for the purpose intended, since it does not include procedures neces- 
sary to give it effect. 

The point here is what we discussed briefly with Mr. Zelenko. We 
have not had any general complaints along that line over the years. 

Now, there may have been some cases of discrimination that we 
would not have heard about, but, in general, that does not appear to 
have happened very frequently. 

However, it seems to me, since the industry is so well organized, I 
would doubt that any widespread discrimination is going to exist. 
If it does, it should be corrected, of course, but we have no knowledge 
that the situation does exist. 

Mr. Frenincuuysen. May I ask this: In other words, you are say- 
ing, in effect, or you are challenging the argument that there is dis- 
crimination, rather than saying you do not know of any, and therefore 
you do not think it is necessary? Putting it another way, if you 
found there was evidence of discrimination, you would not say that 
legislation of this kind was not necessary ¢ 

Mr. McCavuey. Yes, sir; I will agree with your statement. 

Mr. ZeLtenxo. Of course, you see, the proponents of the legislation 
tell us—and I think it might be true—that, if there were discrimina- 
tion or coercion of some kind, that would be just the kind of situation 
you would not get knowledge of, because the people would be pre- 
vented from asserting their rights, and thereby they either would not. 
testify, so that you would not see them, or they would refuse to assert 
their rights because they would be afraid that it might affect their jobs. 

Now, they did give us one or two instances. Let me ask you this: 
Does the Commissioner have certain regulations as to procedure, which 
he himself has promulgated, which is followed during the course of 
these hearings ? 

Mr. McCavuiry. Yes, sir. 

Mr. ZeLenKo. Do you think perhaps a regulation, instead of legis- 
lation, could be put into effect on this subject, and maybe that would 
serve the purpose ? 

Mr. McCautry. There are certain, what seem to me to be, deter- 
rents to keep the employer from following that practice. Until an 
employee reports an injury to the Bureau the time does not commence 
to run against the filing of the claim. That is one insurance. Then 
there is a penalty in the law, for failure to report, that may be assessed 
against him. 

Just from my rather close relations with the unions over the years, 
I am pretty well satisfied that, if there were any widespread practice 
of this kind, we would have heard, and some steps would have been 
taken to correct it by them, themselves. 
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There are undoubtedly individual cases of that kind that have hap- 
pened, but I do not think it has been widespread; I am reasonably sure 
of that. 

But if, as Mr. Frelinghuysen has indicated, it did exist, we would be 
in favor of correcting it with a measure of this kind. 

Now, Mr. Chairman, this brings us down to what seems to be the 
most important bill here, or we certainly think it is one of the most 
important, and that isthe proposal regarding rates. 

The three bills are H.R. 9552, H.R. 9748, and H.R. 11712. 

These bills have the similar objective of increasing the maximum 
and minimum wage base for computing disability and death com- 
pensation under the Longshoremen’s and Harbor Workers’ Com- 
pensation Act, shortening the duration of the disability period which 
entitles an injured employee to compensation for the first 3 days of 
disability, and removing the maximum overall limitation on com- 
pensation for temporary total and permanent partial disability. 

However, they differ in the rate of increases proposed. That is 
not exactly correct. There are two bills similar as to the proposals. 

The most important of the proposed changes concerns the increase 
in the maximum weekly wage for computing compensation benefits. 

It is generally accepted that compensation for total disability 
should approximate two-thirds of the average weekly wage. 

A maximum is established to place some limitation on liability in 
extreme situations of exceptional high income rates. However, the 
maximum weekly rates should bear a realistic relationship to the 
average earnings of the covered employees, and permit the large 
proportion of employees to receive approximately two-thirds of their 
average weekly wages while incapacitated for work by reason of his 
injury. 

Unfortunately, because of the diversified and, in some instances, 
irregular employments covered under the Longshoremen’s Act, de- 
tailed data are not available in respect to all such employments. 

However, sufficiently reliable information is available to show that 
an increase is justified in the present maximum weekly wage of $81 
and the maximum weekly disability compensation rate of $54. An up- 
ward adjustment is necessary to enable beneficiaries to receive the 
basic rates of compensation contemplated by the law. 

The largest class of workmen who qualify for compensation benefits 
under this law are longshoremen. Information is not available to 
establish the average earnings of workmen in this class on a national 
basis. 

However, it appears that the basic hourly wage rates for this em- 
ployment under wage agreements in the industry have increased 
approximately 19 percent since the present maximum compensa- 
tion rates were established in 1956. If it is assumed that a weekly 
wage of $81 reasonably represented in 1956 the approximate average 
weekly earnings based on the basic hourly rate in effect at that time, 
the increase of 19 percent in the hourly rate during the intervening 
years would indicate a current average weekly wage of approxi- 
mately $96.50. 

This is somewhat less than the earnings indicated in reports filed 
with the committee by union representatives. 
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Information compiled by the Bureau of Labor Statistics shows the 
gross average weekly earnings of workmen in shipbuilding, boatbuild- 
ing, and ship repair was $102.97 in February 1960. 

Weekly earnings of employees engaged in work for Government 
contractors outside the United States (except locally hired natives) 
and employees on the Outer Continental Shelf are in a higher cate- 
gory, generally. 

During calendar year 1959, the average weekly wage (exclusive of 
Federal employees) of employees covered by the District of Columbia 
Unemployment Compensation Act was $88.57. 

Based on the information now available concerning earnings of 
covered employees, it appears that an increase in the present maxi- 
mum is necessary to permit a large proportion of employees to re- 
ceive disability compensation equal to two-thirds of their average 
weekly pay. A corresponding increase in the maximum weekly wage 
for computing death compensation also appears in order. 

As I have indicated, we do not have available complete information 
to show actual earnings, the distribution of workers in different wage 
categories, and other factors bearing upon the actual earnings of 
covered workers which would permit an accurate determination of fair 
and reasonable maximuls for this purpose. 

However, if an adjustment should be deemed desirable at this time, 
it is believed it should take into account the facts presently avail- 
able, which show as to— 

(1) Longshoremen, an increase of 19 percent in the basic 
hourly rate of pay since 1956. 

(2) Average weekly earnings of $98 for shipbuilding—but 
that figure should be $102—for shipbuilding and repairmen. 

These two classes account for 63 percent of the compensable cases 
under this law. Longshoremen alone account for nearly half of the 
total. 

The increase in minimum benefits payable under the act involves 
considerations quite different from an increase in the maximum ben- 
efit amount. Although there are no absolute standards for deter- 
mining the exact minimum figure which would be neither too high 
nor too low, we question the advisability of raising the minimum 
benefit. 

An increase might, in too many instances (particularly in part- 
time employment), bring benefits close to wages, and remove an im- 
portant incentive to return to work. 

While a higher minimum would affect only causual and very ir- 
regular workers in maritime employments, it may affect a number 
of regular workers in other employments covered by the law, in which 
wages are substantially lower than wages in maritime employment. 

As previously stated, changes made in the law would affect not 
only longshore and harbor workers, but also private employment in 
the District of Columbia. 

In addition, employment on the Outer Continental Shelf lands 
and under the Defense Base Act, and employment by non-appropri- 
ated-fund instrumentalities of the Armed Forces would be affected. 

The proposed reduction of the duration of disability from 28 to 
either 21 or 14 days, in order to qualify for benefits for the initial 3- 
day waiting period, is not of particular significance in terms of the 
number of cases that would be affected. 
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Although 23 States have a waiting period of 21 days or less, the 
Longshoremen’s Act is in line with the majority of State laws, and we 
are not aware of any urgent need for a change in this provision. 

With respect to the proposed elimination of the present monetary 
limitation on total compensation benefits which may be paid, we sug- 
gest that some limitation be retained in regard to temporary total and 
permanent partial disability cases. Otherwise, it would become pos- 
sible for a partially disabled employee with a nonscheduled injury to 
draw greater compensation benefits than one with the highest schedule 
allowances. 

The maximum limitation, however, should be raised in line with such 
change as may be adopted to raise the maximum weekly rate. 

The present limitation represents approximately the maximum com- 
pensation payable for the highest schedule award of 312 weeks for the 
loss of an arm. 

That, Mr. Chairman, covers the Department’s comments on these 
respective bills, and I am sure you will have some questions on the 
last three that were discussed, and I will be glad to help in any way 
that I can. 

Mr. Wier. On these benefits we have, I think, three bills. The 
Zelenko and Green bills are identical and the Roosevelt bill runs a 
little higher. 

Mr. McCautry. Yes, sir. 

Mr. Wier. Mr. Zelenko, it is your bill that is up for consideration 
now. 

Mr. ZetenKO. Mr. McCauley, we have had testimony and statistics 
submitted in these hearings substantially to this effect : that the figures 
in Mrs. Green’s bill and mine approximate what is necessary to come 
near to the two-thirds figure, principally, that we feel should be fol- 
lowed. How do the figures in these two bills meet with your figures? 

Mr. McCavtey. Well, the figure in your bill and in Mrs. Green’s 
bill iat $70 a week. In the present rate of increase, approxi- 
mately 19 percent, which is the rate of increase in the basic hourly rates 
for the longshore industry—I mean that is the consolidated rate—I be- 
lieve the west coast had a slightly higher percentage increase than the 
east coast, but the average for both runs around 19 percent. 

So, if the $54 rate is increased by 19 percent, it would come fairly 
close to the figure that you have in your bill. It would amount to 
about $65. 

Mr. Zectenko. Well, we tried to reach, both in Mrs. Green’s bill and 
in mine, the greatest amount of workers—that is, the largest body, 
not the lowest or highest—and it has also been conceded that since 
1956 we have had to make an upward adjustment because of the in- 
creases in wages, and projection for, say, a year or two, to cover what 
might also occur in the next couple of years. 

So, the theory we had was this might be slightly higher, perhaps, 
than your figures, but perhaps sufficient to cover the next year or two, 
but you do not feel they are too far out of line with your figures ? 

Mr. McCavutry. Well, obviously, it is not far out of line, because 
there would be less than 10 percent difference there. 

Mr. Zecenko, Agreeing that the principle of two-thirds of the 
wages should be followed, do you feel that, substantially, these two 
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bills meet the necessity that would exist in accordance with your 
ficures ¢ 

“Mr. McCavrey. Well, it would seem so, from what information 
we have. I am assuming that the rates we established in 1956 were 
reasonably representative of the average earnings of the industry, the 
industry at that time. 

Mr. Zetenko. That is right. 

Mr. McCavtry. Now, if we accept that assumption, and also as- 
sume that the average wage at that time was based on the accepted 
hourly rate, and now the rates have since gone up 19 percent, why, it 
would seem logical to assume that the average earnings have | gone up 
19 percent. 

Now, I think, too, another factor you might take into account— 
and I do not know the official title of this organization, but it is the 
Waterfront Commission of New York—they have attempted to elim- 
inate a lot of the irregular work and are stabilizing employment con- 
siderably, so it is possible that in that area you may also have a higher 
increase than 19 percent by reason of the stabilization of the 
employment. 

Mr. Wier. What is your figure on the minimum ? 

Mr. McCautey. Well, the minimum would affect very few cases, 
say, of maritime employment. I doubt, except in a very rare case, 
if it would involve the application of the minimum. It would, how- 
ever, affect some of the lower paid employments in the District of 
Columbia. It probably also would affect the employment by non-ap- 
veiaclasil tail activities of the Department of Defense, which 
operate these post exchanges, motion-picture services, and ‘adjunct 
services to serve the Armed Forces. 

I presume that there may be considerably low-paid employment in 
some of those activities. But those would be the only two groups 
that I can think of that might be affected by a change in the minimum. 
It may account for such a small portion of the whole that we did not 
feel there was any urgent need for a change. 

Now, if you take ‘the statutor y minimum-compensation employee, 
he will be paid two-thirds of his wage, no matter what it is, up to the 
maximum. 

Mr. Wirr. Now, this has been brought up every time we have 
touched upon this legislation in recent years—this proposal on rates 
for longshoremen and this situation in the District. 

We have those who represent the philosophy of holding down costs. 

Does the Department still take the stand to have this legislation for 
the District? You remember they were threatening to take it out? 

Mr. McCavuury. Several times that has occurred. There have been 
proposals to that effect. The Longshoremen’s Act was made up in the 
District of Columbia initially because of the difficulty encountered in 
getting any legislation here. 

There was opposition to any workmen’s compensation covering the 
District, and a Longshoremen’s Act was enacted in 1927, and in 1928 
the District was given its compensation laws by mere extension of the 
Longshoremen’s Act to that employment, and we have had the act for 
the District of Columbia ever since. 

I do not know of any provisions in the Longshoremen’s Act that are 
inappropriate insofar as employment in the District of Columbia is 
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concerned. The rate structure might be a little different from that in 
other industries covered, but, aside from that, 1 do not know of any 
particular problems. 

Mr. Wier. Well, the question I asked was: Does your Department 
still recommend that the act be continued as is? You did not agree 
the last time we had this up, because it became quite controversial. 

Mr. McCavutry. We, the representatives of the Department, had 
some conversation with the government of the District of Columbia 
this past year, and, generally speaking, the position that was taken at 
that time was that, if separate legislation was enacted which kept 
intact the existing provisions of law, no attempts to modify and cut 
down in any respect the existing law, we would probably not have any 
objection to separate enactment which would apply only to the District 
of Columbia. 

But some of these attempts to set up a different statute for the Dis- 
trict have included modification of the law which, in my opinion, 
sought to narow it rather than to liberalize it. 

Mr. Wier. Well, we have gone through it two or three times. I 
hope your Department maintains its present jurisdiction because, sit- 
ting on the District Committee as I do, I see what they have done to 
the District’s unemployment insurance. They sat on it. They have 
not had an increase in years. 

Of course, I might say to my Republican friends here that the ques- 
tion of trying to separate the District from the longshoremen’s is en- 
tirely based on Virginia and Maryland insurance rates. 

Mr. McCavtey. We cannot do anything about Virginia or Mary- 
land, but, since the District is a Federal jurisdiction, we should be 
able to give them at least a fairly liberal law, and set the example. 

Mr. Wier. Are there any other questions about the amendments? 

Mr. O'Hara. Mr. McCauley, I have a question with regard to the 
figures on shipbuilding employment earnings. On one occasion here 
it is $102.97; that is about the middle of page 5, and on page 6 it is 
$98. 

Mr. McCavtey. That is an error. It should be $102.97. That is 
an error we did not catch. 

Mr. Goopett. I do not quite understand your reference here to the 
question of the limitation on total compensation benefits. Can you 
explain to me just how that operates? You say in your statement: 

Otherwise, it would become possible for a partially disabled employee, with a 
nonscheduled injury, to draw greater compensation benefits than one with the 
highest schedule allowances. 

Mr. McCautey. The schedule applies to specific members, and the 
highest benefit. payable is for the loss of an arm or 100 percent. The 
employee is entitled to 312 weeks’ compensation plus his temporary 
total disability during the interim period, and upon the payment of 
that amount of compensation his right terminates. 

_ On the other hand, an employee that suffers a different type of 
injury, an injury to the head, we will say, which incapacitates him 
permanently, is entitled to compensation based on his loss in wage- 
earning capacity. He receives two-thirds of the difference between his 
average weekly wage at the time of injury and the wage he is capable 
of earning in his disabled condition; that is payable without any 
specific kind of limitation; it would be roa for life. So that, 
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and actually—it is possible that a man with a partial 


theoretically 
disability which entitles him to payment on the basis of 6 a i. 
capacity could draw more than an individual who suffered a loss, an 

this compensation terminates upon the expiration of the schedule 


period. rie 

Mr. Goopett. What concerns me—and I can see you have this in- 
quiry—but what concerns me is a situation where there is total dis- 
ability, and is this present law the result of a situation where we pay 
somebody for total disability for, say, 12 years, and then he has used 
up his total and is cut off 4 

Mr. McCavtey. No, sir. This does not apply to that. It specifi- 
cally excludes permanent total under that. It would catch only the 
temporary total and permanent partial. Now, the overall limitations 
could be raised high enough, if you had to, to adequately take care of 
any increase in rates that the committee may determine in the weekly 
wage. 

Mr. GoopeLL. You mean by “adequately take care of” there would 
not be anybody that exceeds the total 

Mr. McCavtry. No. What I had in mind, if vou raised rates, say, 
20 percent under the present limitation. 

Mr. ZeLenko. They have eliminated that from the bill. 

Mr. McCautey. Well, we have suggested that some limitation be 
kept in to take care of the situation Mr. Goodell was discussing. It 
would be possible under the law, if there is no limitation for one 
type of partial disability, to draw benefits for life, and another one, 
with maybe a more serious disability, only drawing for the scheduled 
period. 

Mr. Zetenko. In other words, I always thought the limitation was 
inequitable, but we have to have it, but I do not think you could 
work out any schedule that would be absolutely fair to every one 
of these cases you talk about. You say it is possible. Are they very 
prevalent, or is it a rare case that partial disability or temporary 
total might draw more money than a total permanent ¢ 

Mr. McCavtey. That would depend on what the loss in earning 
capacity was. If there was a 50-percent loss in earning capacity it 
could exceed the wages of the other. In the case of the loss of an 
arm, it would only entitle him to 312 weeks of compensation. 

Mr. Wier. Are there any other questions ¢ 

Mr. Frelinghuysen ¢ 

Mr. Frevincuvuysen. No questions. 

Mr. Wier. Now, perhaps I missed some phases of your testimony— 
the Department's analysis of the medical-care features. There is a 
question about the setup for the future medical care of these people 
and the handling of the selection of doctors. 

Mr. McCautry. Yes, sir. We commented on that first, Mr. Chair- 
man, and we submitted with our report on Mr. Zelenko’s bill, a revised 
draft. We suggested a substitute, 

Mr. Zetenko. What is the difference? 

Mr. McCautry. Well, we made fewer language changes than your 





_ bill proposes. We made only essential changes to accomplish the 


objective that the panel envisions. 
Mr. ZeLENKoO. I have not had a copy of that. 
57196—60- 10 





142 LONGSHOREMEN’S COMPENSATION ACT 


Mr. Wier. Now, are there any other questions before we excuse 
Mr. McCauley ? 

If there are no other questions, I want to say, Mr. McCauley, that 
we will now go into the process of getting, let us say, a clean bill, 
from the testimony we have had in these hearings, and from the posi- 
tion of the Department. 

We do want to work out a good bill and work with you. 

Mr. McCactey. We will give you any help you need. 

Mr. Wier. Now, one other thing. We have nine bills, approxi- 
mately, here, and, as is customary in democratic procedure, we always 





try to choose some member of the committee who has the legislation 


in mind to steer it. 

Mr. Roosevelt and Mrs. Green are not members of this committee, 
but Mr. Zelenko is. That is why I have been letting Mr. Zelenko 
kind of maneuver this bill. 

I think it is the feeling of the committee here that we would rather 
have a package bill. 

I think Mr. Zelenko suggested not more than two bills, one dealing 
with benefits and the other dealing with hospital care. 

Mr. McCautry. Just the medical and the benefits. What are you 
going to do about the other proposals ¢ 

Mr. ZeLenko. Well, we still have Congressman Walter’s statement, 
and I express my feeling to the chairman that perhaps if we attach 
that to some of our other legislation we might run across some 
difficulty because I cannot explain it 
else here that can. 

On the question of Congressman Daniels’ bill, where would that be 
attached to ? 

Mr. McCattey. That would have to be redrafted. 

Mr. ZeLenko. That is what we had discussed informally. 

Mr. Wier. Did not you and I discuss revising Congressman Wal- 
ter’s bill, and the Daniels’ bill, and that we could fit them into the 
benefits’ bill ? 

Mr. Ze.enxo. If it can be revised so that it would be very clear, 
I think it can be attached, but I do not know right now how it can 
be done. I do not think Mr. McCauley has a procedure for doing it, 
either. 

Mr. Goopett. I think we understood that you were going to read Mr. 
Walter’s testimony and see if it would be proper, and let us know. 
I don’t know that we would include it, if he sees a problem. 

Mr. Wier. Well, if there are no more questions, I want to, on 
behalf of the committee, Mr. McCauley, again thank you for your 
fine cooperation with this committee. 

Mr. McCavtey. Youare very kind. 

Mr. Wier. I have always held you in very high esteem, as being 
one of the outstanding administrators. 

Now, I have a request from the New York Shipping Association, 
Inc., asking me if I would not have their report No. 1778 inserted in 
the record. 

(The report referred to follows :) 





and I do not know of anybody | 





Mats ie RE ae sae a 








‘ 
, 


Mr. | 
with A, 
Associa 

I ap} 
Alexan 
foreign 
employ 

Thes 
time d 
and H: 
siderat 
would 
act. 

The 
Since 
portan 
a lasti 

We 
first 0 

At t 
conta 
ate ag 
act, ¢ 
mand 

We 
there 
for hi 
assuri 
Kibre, 
proble 
patter 

Pos: 
questi 
nator) 
has be 
purpo 

Iw 
of phy 
by Mr 

Wilt 
emple 
obtain 
emplo 
such } 
ice, 1 
recov' 

It 
event 
quate 

Ow 
succe 
ent m 
well. 
and a 

At 
the t 
empl 
assur 

this | 
to ou 

Th 
had | 
with 








)Xi- 


ays 


ion 


cee 


1ko 
her 
ing 
you 
nt, 
ich 


me 
ly 


al- 
the 


on 
yur 


ng 


on, 
in 








ACT et 





LONGSHOREMEN’S COMPENSATION ACT 1438 


STATEMENT ON BEHALF OF NEW YORK SHIPPING ASSOCIATION, INC. 


Mr. Chairman, members of the committee: My name is Joseph Byrne. I am 
with Lorenz, Finn & Giardino, attorneys for the New York Shipping 
Association. 

I appear before you today on behalf of the chairman of the association, Mr. 
Alexander P. Chopin, and its membership of more than 150 American- and 
foreign-flag steamship lines, contract stevedores, terminal operators, and other 
employers of waterfrout labor in the port of Greater New York and vicinity. 

These employers employ more than 27,000 longshoremen who come, at some 
time during their employments, within the provisions of the Longshoremen’s 
and Harbor Workers’ Compensation Act, amendments to which are under con- 
sideration here. Our industry is vitally concerned with any legislation which 
would affect the welfare, medical care, or treatment of our employees under the 
act. 

The first and most important reason for this concern is the human factor. 
Since we are primarily a service industry, Our employees are our most im- 
portant investment. The position we take on these important matters will have 
a lasting impact on sound labor relations and sound business. 

We will discuss today four groups of bills which would amend the act. The 
first measure we would like to Comment on is Mr. Daniel's bill, H.R. 9317. 

At the outset, we wish to express our complete accord with the proposition 
contained in that bill. It would make it unlawful for an employer to discrimin- 
ate against an employee because of his participation in proceedings under the 
act. Certainly, any pattern of employee discrimination in this area would de- 
mand immediate corrective measures. 

We would point out, however, that we know of no case in our port where 
there has been any discrimination by any of our employers against an employee 
for his participation in a workmen's compensation proceeding. It was also re- 
assuring to note that the west coast representative of longshore labor, Mr. 
Kibre, similarly advised you last week that he was not aware of any such 
problem on the west coast. Thus we seem to have here a situation without any 
pattern of discrimination or abuse. 

Possibly there may be some instances of improper action. But if this be a 
question of preventing a few isolated instances, and not a pattern, of discrimi- 
natory practices, there may be no real need for legislation at this time. No case 
has been made out for it. Is it desirable to pass legislation which serves no real 
purpose or meets no need even though all agree that the principle is sound? 

I would now like to turn to the second group of bills which deals with choice 
of physicians and extension of the time for filing claims—H.R. 6111, introduced 
by Mr. Roosevelt, and Mr. Zelenko’s bill, H.R. 10075. 

With respect to the choice of physicians’ provisions, these would deny to the 
employer the privilege, which he has had since the earliest days of the act, to 
obtain in the first instance the finest medical care available for his injured 
employees. As it now stands, the act provides that the employer ‘‘shall furnish 
such medical, surgical, and other attendance or treatment, nurse, hospital serv- 
ice, medicine * * * for such period as the nature of the injury or the process of 
recovery may require.” 

It also permits the employee to obtain his own medical treatment in the 
event that an employer fails to provide it or if the employee is not being ade- 
quately cared for. 

Our primary reason for opposing a change in these provisions is that they 
successfully have withstood the gruelling and practical test of time. The pres- 
ent method of providing care to an injured employee has worked and has worked 
well. No one can make a serious claim that the employee does not receive proper 
and adequate treatment under the act. 

At present, our employees have available immediate expert medical care from 
the time of their injury. This, in turn, results in early rehabilitation. The 
employer—who must, in any event, pay for such care—has the responsibility and 
assurance that his employee is in fact receiving this proper care. To change 
this provision would, in our opinion, be a disservice both to our employees and 
to our industry. 

The proponents of these bills argue that it would be better if the employee 
had the choice of physician because then he would be more likely to be satisfied 
With his medical care. However, even today, under the act, if there is any 
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doubt that he is receiving proper care, he may obtain an “impartial” opinion, at 
the employer’s expense. 

It would appear, therefore, that no valid reason exists for changing a provi- 
sion which has weathered the test of time. It has proved to be workable and 
satisfactory. We urge that it not be disturbed. 

We are similarly opposed to the provisions of these bills which would extend 
the time for the filing of claims from 1 year to 2 years after aninjury. On this 
score, we would point out that the 1-year statute has proved workable. Claimants 
have in no way been prejudiced by it. In fact, in an industry such as ours, 
where the men are not regularly employed by one employer, and where there is 
a huge turnover in the working force, it is most beneficial to an employee—as 


well as to the employer—that a claim be instituted at the earliest possible date ~ 


so that witnesses may be readily available and the physical evidence at hand. 
Furthermore, to hold a possible claim open for 2 years would require the em- 
ployer or his insurance carrier to maintain financial reserves for that period, 
with all the additional costs and expenses incident thereto Unless there were 
compelling factors—which have not been established or demonstrated—requir- 
ing the proposed extension of time for the filing of claims, there would appear 
to be no justification for a change in this provision. 

The next category of bills deals with the increase in the maximum weekly 
benefits under the act. I wish to turn now to H.R. 9552 of Mr. Roosevelt, H.R. 
9748 of Mr. Zelenko, and H.R. 11714 of Mrs. Green. 

We do agree that some adjustment in the maximum benefit should be made. 
But any increase should be based upon a fair and realistic relationship of the 
benefit to actual net income enjoyed by longshoremen throughout the United 
States, since these benefits are tax free. 

We are opposed to Mr. Roosevelt’s bill because we feel that it is not based 
upon this fair and realistic evaluation of the wages paid longshoremen. 

With respect to the bills of Mrs. Green and Mr. Zelenko, we are of the 
opinion that an increase of 29 percent is high although the amounts proposed 
come closer to evaluating the present need for revision. 

At the present time I am not in a position to state to this committee exactly 
what that figure should be. Our statisticians are completing the necessary 
functual and statistical data which we believe will be helpful to this commit- 
tee in determining and recommending the proper maximum weekly benefit 
under the act. We intend to submit these facts and our recommendation in a 
written statement to be filed with the committee. 

The last measure I would comment on is that dealing with administrative 
costs. I refer to Mr. Kearns bill H.R. 7496. Briefly, this bill would provide 
that the costs of administering the act would be borne of a pro rata basis by 
insurance carries and self-insurers. As a practical matter, though, we must 
recognized that this cost would be passed on directly to our industry. 

We see no reason why our industry should pay such administrative costs 
while other industries, subject to Federal laws and regulations, do not. We 
cannot understand why the administration of this act is so different and so 
unique as to require industry to bear its cost. We are now subject to regula- 
tion by the Federal Maritime Board, the U.S. Coast Guard, and the new safety 
section of the Bureau of Labor Standards, Department of Labor. Yet we are 
not assessed for their expenses. They are defrayed out of the general revenue. 
In fact, it is interesting to note that the bill specifically exempts the cost of 
the new safety section from the proposed assessment. 

Another reason for opposing the measure is that it would increase compen- 
sation costs which, even now, represent our second highest operating cost. 

In concluding comment on the Kearns bill, gentlemen, I would call your 
attention to the serious plight of American industry, including the American 
merchant marine, both at home and abroad, American-manufactured goods, 
which are loaded aboard our vessels and must be transported abroad, have been 
forced out of world markets. We, and American-manufactured goods, face 
ever-increasing competition from foreign interests. To add still another over- 
head expense, in the form of an assessment to cover the costs of administer- 
ing this act, would further price both the American merchant marine and cer- 
tain American manufactures and wares out of foreign markets. 

For the Federal Government to single out the maritime industry and re 
quire it to pay for the administration of the Longshoremen’s and Harbor Work- 
ers’ Act would, it seems to use, be unreasonable, discriminatory, and unfair 
in the light of all the circumstances. We accordingly urge this committee to 
view this bill with disfavor. 
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I wish to thank you gentlemen, for this opportunity to come before you and 
submit the comments of our association on these bills. I renew the request 
made by Mr. Chopin last Friday, May 20, that we be given permission to 
submit a formal written statement covering these matters, and any other pro- 
visions that I may not have touched on today, within 10 days of the closing 
of the hearings. I thank you. 


Mr. Wier. Mr. Sullivan, you will be our next witness. 


STATEMENT OF J. MONROE SULLIVAN, VICE PRESIDENT OF THE 
PACIFIC AMERICAN STEAMSHIP ASSOCIATION 


Mr. Wier. Without objection, Mr. Sullivan, your statement will be 
inserted in the record. 

Mr. Sutuivan. Iam J. Monroe Sullivan, vice president of the Pacific 
American Steamship Association, and, Mr. Chairman, we have three 
statements as well as a letter, and actually they could all be included 
in one statement. 

Mr. Wier. Very well. 

They will be inserted in the record at this point. 

(The statements and letter referred to follow :) 


STATEMENT OF PACIFIC AMERICAN STEAMSHIP ASSOCIATION 


H.R. 9552, H.R. 9748, H.R. 11714, 86TH CONGRESS, TO AMEND LONGSHOREMEN’S AND 
HARBOR WORKERS’ COMPENSATION ACT: INCREASED WEEKLY BENEFITS 


My name is J. Monroe Sullivan. I am vice president of the Pacific American 
Steamship Association, comprising the major American-flag ship operators on the 
Pacific Coast which opposes the following bills as presently drafted because they 
increase the weekly benefits far beyond what can be justified under the economic 
circumstances involved. 

H.R. 9748, H.R. 11714 


Our association is opposed to this legislation and offer the following amend- 
ments: 

1. We propose weekly disability benefits of $62 maxiium and $21 minimum 
which represents an increase of approximately 15 percent over the present $54 
and $18. We base this proposal on the percentage increase which has been 
experienced in average weekly wages of registered longshoremen on the Pacific 
coast and elsewhere between July 1956 (the date of the last statutory increase), 
and May 1, 1960. We find no justification for the proposed $70 and $22 provisions 
in these bills. 

2. Similiarly, we are opposed to the $105 ceiling and $33 floor in the death 
benefit provision (sec. 9(e)) as provided in these bills. We recommend they 
be increased 15 percent for the same reasons as above. In other words, they 
should not exceed $93 maximum and $31 minimum. 

3. We are unalterably opposed to the deletion of section 14(m) which section 
now places a ceiling on the total payable to employees incurring permanent 
partial disability. We would, however, agree to an amendment increasing the 
ceiling in the amount of 15 percent—or a new ceiling of $19,880. It must be 
recognized that this ceiling does not apply to total permanent disability or death 
cases, 

Without the ceiling, insurance carriers must raise the premiums to take care of 
an unknown and unknowable topmost limit in claims that their maritime clients 
might face. The ceiling in the present law of $17,280 is based on 320 weeks 
(6 years plus) of partial disability and should be more than an adequate period 
of time for the injured person to adjust to a suitable occupation in some other 
pursuit where his partial disability will be no burden to him. 

4. We are unalterably opposed to any reduction in the so-called reversionary 
period of 28 days. H.R. 11714 and H.R. 9748 reduce the present reversionary 
period from 28 days to 14 days, after which time compensation becomes payable 
for the full waiting period. It is extremely important and eminently fair that 
this period be continued at 28 days. Experience shows that injured employees 
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are often tempted to delay return to work merely to receive the additional days | 
of compensation allowable, particularly as their period of injury approaches the F 
reversionary period. It is obvious that such malingering would be doubly possible 
if the period is for 14 days rather than the present period of 28 days. We would | 
remind the committee that in 1956 this reversionary period was cut from 49 days > 
to 28 days over the vigorous protests of employer and insurance groups. — If the 
committee now cuts it to 14 days or even to 21 days, they will have placed upon }_ 
employer groups a most unwarranted and unnecessary cost burden which will | 
inevitably find its way into the insurance premiums and into cost of doing} 
business in U.S. ports. 





H.R. 9552 


This bill would raise the present weekly maximum for disability to $121 per | 
week which is more than double the present weekly rates. It is unthinkable that 
the Congress, no matter how devoted it might be to progressive social insurance, 
would place upon any employer group a 100 percent increase in its liabilities all | 
at one time. We are opposed to this bill for its death benefit features which are _ 
increased proportionately to the weekly benefits. We also oppose this bill for the — 
reason it deletes the ceiling on total permanent partial disability in section 14(m) 
of the act. 





the Ra 






H.R. 7496, 86TH CONGRESS, TO AMEND THE LONGSHOREMEN’S AND HARBOR WORKERS’ 
COMPENSATION ACT—PAYMENT OF ADMINISTRATIVE EXPENSES \f 

Pacific American Steamship Association, comprising the major ship operators |” 
on the Pacific coast, is the one opposed to H.R. 7496, which places upon employer |— 
groups under the Longshore Act the obligation of carrying the Federal Govern- 
ment’s overhead pursuant to this act. 

We see no more reason and necessity for placing the cost of this particular 
piece of social insurance upon the industry involved than we do in any other 
social insurance under control of the Federal Government. 

We beg of this subcommittee to take cognizance of the tremendous increases in 
insurance costs under the Longshore Act, some of which are pending in this 
hearing, and others which have been thrust upon the industry within recent years. 
Perhaps this subcommittee does not realize the effect which some of their recent 
amendments have had, but it must be of some concern to the committee that ship 
operators and other employers of longshoremen in the U.S. ports are suffering 
under a fantastic cost burden for compensation insurance relative to other costs. 

The share borne by the Federal Government for this particular piece of social 
insurance is indeed modest. To place it asa further burden on the ship operators 
and the ports and terminals of this country would be unwarranted and unjust. 
Historically, when an industry pays the costs of a Federal agency, the costs of 
operating that agency constantly increase as bureaucratic featherbedding takes 
over. 

We urge you to reject this bill. 
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H.R. 10075, 86TH CONGRESS, TO AMEND SECTION 7 OF THE LONGSHOREMEN’S AND 
HARBOR WORKERS’ COMPENSATION ACT TO PERMIT INJURED EMPLOYEES TO SELECT 
THEIR OWN PHYSICIAN 


Pacific American Steamship Association, comprising the major American-flag 
ship operators on the Pacific coast, have in past Congresses been opposed to 
legislation which grants the free choice of physicians to injured longshoremen. 
Our reasons, quite frankly, have been based on the obvious business risk that 
injured longshoremen who desire to prolong their convalescence might do so by 
changing to doctors of their own choosing. Also, in cases where controversy 
exists as to whether a man has been healed of his injuries or not, there is a 
chance under free choice of doctors that an injured man could seek out a doctor 
who would see things his way. 

To a considerable degree, H.R. 10075 eliminates the objectionable features 
of previous bills on this subject in that it limits employees to a second choice of 
physicians from an employer-selected panel. Our organization still is not con- 
vinced that any further latitude is necessary in regard to choice of physician 
since an injured longshoremen—under present law—can, upon complaint to the 
deputy commissioner, ask for assignment to a different doctor whenever there 
is good reason. However, if the committee has convincing evidence from other 
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witnesses that longshoremen have been unfairly burdened by the present law, 
then we would recommend that, of all the pending bills concerning this subject, 
H.R. 10075 comes closer to eliminating the objections of employers. 

We do, however, strenuously object to the provision on line 22 of page 2 of 
H.R. 10075, where provision is made for the deputy commissioner to permit 
injured employees to make selection of a physician not on the panel where 
“specialized” or extraordinary services are needed. We object to the use of the 
word “specialized” because it gives too much breadth of choice to the deputy 
commissioner in permitting an injured man to go beyond the doctors on the 
panel. We are not opposed to the injured employee going beyond the panel to 
get extraordinary medical attention, but we do not think he should be able to 
go beyond the panel simply when a specialist is needed. In our view, so long as 
the word “specialist” is in the legislation, it threatens to defeat the purpose of 
the idea of an employer-selected panel which already will have included special- 
ists in handling longshore injuries. We would, therefore, substitute on line 22, 
page 2, and on line 14 of page 3, the following: “** * * unless extraordinary 
medical treatment is necessary.” 

In lending our qualified support to H.R. 10075, we wish at the same time to 
make it clear that we would be unalterably opposed to the other two bills treating 
on the same subject; namely, H.R. 934 and H.R. 6111. In these bills we object 
to the free, unsupervised control of choice of physician by the employee, and we 
object to extending the statutory period for filing claims to 2 years from the 
present 1 year. This is completely unnecessary and is a further unwarranted 
burden on employers who must carry these claims as a contingent liability. 

Thank you. 


PAacIFIC AMERICAN STEAMSHIP ASSOCIATION, 
Washington, D.C., May 31, 1960. 
Subject: Longshoremen’s and Harbor Workers’ Compensation Act. 
Hon. Roy W. WIrRr, 
Chairman, Subcommittee on Safety and Compensation, Committee on Education 
and Labor, House of Representatives, Washington, D.C. 

Dear Mr. CHAIRMAN: Our association, comprised of the major American-flag 
ship operators on the Pacific coast, is testifying and filing statements in the cur- 
rent proceedings before your subcommittee on the following subjects : 

1. Selection of physician (H.R. 10075, H.R. 934, H.R. 6111). 


2. Increased weekly benefits (H.R. 9748, H.R. 11714, H.R. 9552). 
3. Payment of administrative expenses of the Federal Government (H.R. 
9496). 


The purpose of this letter is to file for the record our views on two other pro- 
posals now before your subcommittee as per the following: 


1. H.R. 8600——-DOUBLE LIABILITY 


We support this legislation as a progressive step. It would avoid those situa- 
tions where insurance carriers, under the Longshore Act, and carriers under a 
medical plan, are unable to determine who is responsible for an injured em- 
ployee’s medical expenses. Such controversies, with their inevitable delay, are 
of no benefit to either employer or employee, and H.R. 8600 should correct such 
problems if and when they arise. Furthermore, this legislation would benefit 
employees by freeing the hands of employers to participate in medical and wage- 
continuation plans with the knowledge that by doing so they will not be incurring 
double liability. 

2. H.R. 9317—UNLAWFUL DISCRIMINATION 


We are unable to determine the necessity for this legislation, as we know 
of no instances where employers have discriminated against employees for having 
filed claims under the Longshore Act. 

While we offer no vigorous opposition to this legislation, we question whether 
the Congress need concern itself with such legislation as this which impugns 
the motives of employer groups. The advocates have presented no testimony of 
cases where employers have so discriminated. In the absence of such testimony, 
we are opposed on general principles to the Congress passing this legislation. 

Very truly yours, 
RatpH B. Dewey, President. 
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Mr. Suuuivan. Mr, Chairman, I would call your atiention to the 
figures that we have mentioned on maximum and minimum. We 
think $62 is sufficient for the maximum, and we base that on a 15- 
percent increase in wages. 

We object to the ot her f features of other bills, and I think our reasons 
are adequately given in our statements, so I will not take your time 
on it. Thank you. 

Mr. Wier. Thank you, Mr. Sullivan. 

Now, we will hear from Mr. Shapiro. 


STATEMENT OF ALVIN SHAPIRO, VICE PRESIDENT OF THE 
AMERICAN MERCHANT MARINE INSTITUTE, INC. 


Mr. Wier. Do you have a prepared statement, Mr. Shapiro? 

Mr. Suartro. Yes; I have. 

Mr. Wier. Your statement will be inserted in the record, and you 
may make whatever comments you would like to have as part of the 
record. 

(The statement referred to follows :) 


STATEMENT OF ALVIN SHAPIRO, VICE PRESIDENT, AMERICAN MERCHANT MARINE 
INSTITUTE, INC. 


My name is Alvin Shapiro. I am vice president of the American Merchant 
Marine Institute, Inc., the largest national association representing American 
shipowners and operators. Some of our member lines operate under subsidy 
and others do not. Together, they represent a substantial majority of our total 
American-flag fleet of freighters, passenger ships, and tankers, operating on all 
four coasts of the United States. 

Our concern with these bills is in three areas. First, as to principle, in that 
we seek fair and necessary legislation in this industry with which we are dealing 
constantly ; second, as direct employers of longshore labor, a position in which 
we occasionally find ourselves; and, third, as users of longshore labor even when 
not in direct employer-employee relationship, but rather through the coutractiug 
by us of stevedore firms. 

We appreciate this opportunity of commenting on the bills presently receiving 
attention from the subcommittee. With your permission, we will discuss these 
by subject matter. 

MEDICAL SERVICES 


There remain two bills with which the subcommittee is concerned, H.R. 6111 
and H.R. 10075. Basically, the latter provides for the establishment of a panel 
of doctors from which the employee is to choose, while the former allows free 
choice of physican by the employee. Present law provides for the selection of a 
doctor by the employer. 

On the basis of the administrative refinements and technicalities, we consider 
H.R. 10075 a vastly superior bill. We question, however, whether the subcomunit- 
tee has received any evidence that existing law has in any way failed to produce 
adequate medical service for the injured employee. It has been claimed that the 
panel approach could effect greater convenience to the injured employee and his 
family by providing greater dispersion of available medical services. This is un- 
questionably true, but such dispersion would not necessarily result under the 
proposed bill. Moreover, we believe the subcommittee is treating of a highly 
psychological consideration ; namely, that the injured employee is somehow better 
off by having the services of a doctor of his own selection. We, of course, do 
not feel competent to evaluate this consideration, and feel that the subcommittee 
has not yet received evidence to either confirm or deny his consideration. 

May we suggest that the language on page 2 of H.R. 10075, at the beginning 
of line 24, “outside of this State,” while basically sound for State legislation, 
is perhaps not appropriate for Federal statute. 

One other point has been raised during the course of these hearings by sub- 
committee members. This dealt with the fact that the subcommittee should hear 
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from an objective witness who has had professional experience with the panel 
approach. We concur with this point and hope that the subcommittee, before 
acting, will have available to it the views of at least one such witness. 

Let me state, however, that we would not have the subcommittee believe that 
we are opposed to H.R. 10975, as we are not. All we ask is that, in the interest of 
advancing sound legislation in this technical area, the subcommittee should have 
before it more information than has presently been made available. 


INCREASED BENEFITS 


In this area we have three bills—H.R. 9748, H.R. 11714, which are identical, 
and H.R. 9552. Basically, the difference between the two proposals lies in the 
scale of benefits proposed. Underlying the longshore compensation theme is 
the maxim that the injured employee should receive a maximum of two-thirds 
of his average wage when injured. As the record clearly reveals, this was the 
overriding consideration when this subcommittee approved and the Congress 
passed legislation in 1956 increasing the scale of compensation for disability. 
On this basis, it seems logical that an adjustment in benefits should now be made. 
We urge this subcommittee, however, to approve no legislation increasing com- 
pensation which does violence to the two-thirds concept. I therefore believe 
that the subcommittee faces a fairly naked statistical determination of the proper 
amount of increase now called for. 

For this reason, we cannot support H.R. 9552, which provides improved benefits 
which, in our opinion, are out of line with the basic concept under which this 
law has been drawn. H.R. 9748 and H.R. 11714 move in the right direction and, 
being more moderate, are therefore more acceptable to us. However, I would 
like to call the subcommittee’s attention to the fact that figures available to us 
indicate that in the New York area all longshoremen earn an average of about 
800 a week, gross. Because of the transitory nature of this work, it is perhaps 
fairer to treat only those men working a sufficient number of hours to constitute 
the hard core of men whose living is primarly earned in this endeavor. Such 
people earn $105-$115 weekly. The two-thirds concept, however, should not be 
computed on the basis of gross wages. One must remove from the gross wages 
total withholding in order to reach a take-home pay level and then evaluate two- 
thirds of take-home pay. This we urge as a vital consideration since compen- 
sation is not subject to Federal withholding, State withholding, or social security. 
The longshoreman grossing about $110 weekly with one tax deduction has a 
take home of slightly less than $90, ranging through four deductions in which 
case his take home is somewhat less than S98. Two-thirds of such take home 
would range between somewhat less than S60 and, roughly, $65. As can therefore 
be plainly seen, maximum benefits of S70 are somewhat excessive within the 
basic two-thirds concept, but infinitely less so than the benefits provided in H.R. 
9552. 

May we also suggest to the subcommittee that in modernizing the benefits under 
the Compensation Act there is every reason to believe that section 14(m), which 
restricts total benefits payable over a maximum period to somewhat more than 
$17.000, should be increased, but we know of no fundamental reason for eliminat- 
ing the restriction which would result if section 14(m) were repealed, as the 
present bills propose. 


PAYMENT OF ADMINISTRATION EXPENSES 


H.R. 7496 provides that the cost of expenses of administration of the Long- 
shoremen’s and Harbor Workers’ Compensation Act would be prorated among 
employers, if self-insurers, and insurance carriers. The provisions of this bill 
seem to be based on the theory that all injuries and deaths under the act arise 
from or are attributable to causes over which the employer has control and that, 
therefore, the employers should pay for the administration of the act. This 
theory is, of course, entirely unsound, since the vast majority of injuries and 
deaths are caused by human failure of the employee rather than equipment failure. 

According to the estimate made earlier by the Department of Labor, this 
bill would result in an assessment of $600,000 per year against insurance car- 
riers and self-insurers. Under such a policy, the Labor Department, knowing 
that all the present expenses and potential future expenses of administration 
of the statute are to be borne by the insurance carriers and self-insurers, would 
have little or no incentive to economize and operate in the most efficient manner 
possible in the performance of its functions. 
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Moreover, we consider it unfair to propose that our industry be required to 
bear these costs. We are subject to Federal laws and regulations in other areas, 
as are all other industries, and see no reason for particularizing this field with 
respect to the bearing of administrative expenses rather than having such 
costs paid for from general revenue. 

Finally, we believe, in all fairness and equity, that if we are going to pay 
the cost of expenses of administration of this act we should be given a reasonable 
voice in, if not complete control over, its administration. It would be com- 
pletely unfair for the industry to be saddled irrevocably with administrative 
costs incurred by a Government agency, none of which, by our experience, are 
particularly noteworthy or remarkably familiar with business standards in 
terms of efficiency or economy. Since provision to this effect is not included in 
the proposed legislation, we must remain opposed to H.R. 7496. 

Mr. Suaprro. My name is Alvin Shapiro, and I am vice president 
of the American Merchant Marine Institute, which is the largest na- 
tional shipowners’ trade association. 

In connection with the medical services bill, we are not quite 
clear as to what the problem is that has to be solved, but certainly 
the panel approach is one that we have no objection to, 

Now, we reiterate certain other points in our testimony, but I as- 
sume that will all be available to the subcommittee. 

In connection with the increased-benefits bill, we think that staying 
within the two-thirds concept, which, after all, is fundamental in this 
legislation, the identical bills by Mr. Zelenko and Congresswoman 
Green come closer to that point than the third remaining bill before 
the committee, although if you deal in terms of take-home pay rather 
than gross pay, because this is the only thing that the man has to 
spend anyway, his take-home pay, because he cannot spend the taxes 
that are deducted by the Federal Government or the State government 
or social security, and on that basis the compensation plan in the 
Zelenko and Green bills are a little bit above what we considered to 
be two-thirds, but, in light of what Mr. Zelenko said, it is probably 
approaching that stage, and in any case it seems to be vastly superior 
to the approach of the Roosevelt bill, which, in our opinion, is com- 
pletely out of line. 

In regard to the payment of administrative expenses, if I may just 
read for 1 second, we say: 

The provisions of this bill seem to be based on the theory that all injuries 
and deaths under the act arise from or are attributable to causes over which 
the employer has control, and that, therefore, the employers should pay for the 
administration of the act. This theory is, of course, entirely unsound, since the 
vast majority of injuries and deaths are caused by human failure of the em- 
ployee, rather than equipment failure controlled by the employer. 

Now, I notice the estimate has changed now from $600,000, when 
this same bill was before the committee 2 years ago, to $800,000, 
which is rather a substantial increase. 

We believe that under such a policy, with the carrier paying the 
expenses, there would simply be less incentive for a Government 
agency to economize. They are, in effect, spending somebody else’s 
money over which there is practically no control, if you want to con- 
sider reimbursement through appropriation some control, and some- 
one might consider it that, but I, frankly, do not, and we have had 
some experiences with that sort of belief in the past. 

I think it is perfectly true and perfectly logical that the Congress 
does not concentrate as much on reimbursement expenses as it does 
when it is the taxpayers’ money that is involved. 
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Further, we consider it unfair to propose that our industry be re- 
quired to bear these costs. 

We are subject to Federal laws and regulations in other areas, as 
are all other industries, and see no reason for particularizing this field 
with respect to the bearing of administrative expenses rather than 
having such costs paid for from the general revenues. 

Finally, of course, we think that we should be given a reasonable 
voice in, if not complete control over, the administration, if we are 
putting up the money for its administration, and, on that basis, we 
cannot support H.R. 7496. 

Mr. Wier. I would like to ask you one question: Are you familiar 
with the operation of the contract between your lawyers and your 
union ¢ 

Mr. Suaprro. Sir, that contract is not held by us. We are the ship 
operators—we pay the bills. ‘That is between the stevedores and 
longshoremen. 

Mr. Wier. So, you are not familiar with it? 

Mr. Suaptro. No. 

Mr. Wier. Any questions? 

Mr. Sutiivan. I would like to make one comment, which would be 
to put the Jongshoremen back on State compensation laws, and for 
you to just think about it. 

Mr. Wier. All right; we thank you, gentlemen. 

Now, there was a Mr. Schwartz who was coming down from New 
York. 

Apparently he is not here. 

If there are no further questions by the subcommittee members, 
the hearing on these bills is concluded, and we will go into executive 
session. 


(Whereupon, at 11:50 a.m., the subcommittee proceeded into ex- 
ecutive Session. ) 


x 





